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PREFACE 


This study of the British and American constitutional 
systems was begun while Mr. Harold Stannard was 
editing a series of pamphlets on current international 
problems for the Royal Institute of International Af¬ 
fairs, for inclusion in that series. In the course of writ¬ 
ing, the author came to the conclusion that the subject 
merited fuller treatment than could be given in a 
pamphlet. Hence the present extended essay which 
Mr. Stannard has described in his introduction as “ten¬ 
tative steps in an almost untrodden field of compara¬ 
tive study.” The traditional writing on comparative 
government, he held, has been too easily satisfied with 
a juxtaposition of national systems, each treated in¬ 
dividually in accordance with its own structural 
maxims; but the truly comparative character of such 
studies has been neglected. Moreover, what has been 
accomplished in recent decades through historical and 
sociological analysis seemed to call for another effort, 
on a different level of experience, to clarify the mean¬ 
ing of terms commonly used and all too often abused 
in public discussion. In this attempt at semantic re¬ 
duction lies perhaps the greatest value of the present 
study. Without such attempts, international under¬ 
standing must be handicapped by misconceptions 
arising from the inadequacies of linguistic expression. 
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In particular, Britain and the United States still have 
much to give to each other despite the fact that their 
relationship is at the present time less evenly balanced 

through economic circumstances. 

Luckily Mr. Stannard was able substantially to 
complete his manuscript, but he died unexpectedly 
while making the final revisions. Copious notes left 
by him have enabled an old-time friend, Mr. John 
Filmer, to draw on Mr. Stannard’s remarkable knowl¬ 
edge in preparing the work for the press. In this task 
Mr. Filmer has been greatly helped by Professor 
Henry P. Jordan, of New York University, whose 
ready help and advice have been accorded at all stages. 
The editorial collaboration of these two gentlemen, 
however, did not affect interpretation, which is there¬ 
fore that of the author. 

The Publishers. 
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BIOGRAPHICAL NOTE 


Mr. Harold Stannard, whose distinguished academic 
record at Christ Church, Oxford, included the highest 
honours in Classical Moderations, Literae Hwmaniores 
and History, was at the time of his untimely death in 
December, 1947 , a member of the staff of The Tivies in 
London—a paper with which his association began in 
1907 . A student of history and politics for upwards of 
50 years, he had published a number of studies distin¬ 
guished by profundity of thought and clarity of style, 
including a life of Gambetta, “The Fabric of Europe,” 
and “Rome and Her Monuments.” His intimate knowl¬ 
edge of European politics led to his employment during 
the 1914-18 war in the counter-espionage department of 
Military Intelligence and in the early part of the 1939-45 
war as head of the Italian section of the Foreign Relations 
Press Service of the Foreign Office. A student of colonial 
questions, he was sent on a mission to the West Indies by 
the British Council in 1942-43 after serving for some 
years as a member of the advisory committee on educa¬ 
tion of the Secretary of State for the Colonies. He had 

r 

also worked for some years between the wars as a cor¬ 
respondent for the Carnegie Fund for International Peace. 



INTRODUCTION 


Englishmen take it for granted that foreigners can¬ 
not understand their constitution. So largely are its 
operations dependent on unwritten usage, so subtly 
and swiftly does it adapt itself to changing circum¬ 
stances, that only those who have its principles in their 
blood appreciate its mechanism of checks and bal¬ 
ances, and even their reactions to its day-to-day ad¬ 
justments are inspired rather by feeling than by any 
conscious intention to maintain or modify its structure. 
Knowledge of the American constitution, constructed 
in one piece and amended by recorded process, is, by 
comparison, matter of such rational study as lies within 
the competence of any intelligent and sympathetic 
mind; so that not only have millions of immigrants 
become proudly aware of their status as American 
citizens, but two foreigners, the Frenchman de Toc- 
queville and the Scotsman Bryce, rank among the 
authoritative exponents of the constitution’s spirit and 
working. Nevertheless, the constitution could not 
have kept pace with the vast expansion of the United 
States except by virtue of its own power of vital 
growth. In this sense it, too, has its mysteries, re¬ 
vealed only to those who follow the American way 
of life. 

This essay has been written by an Englishman and 
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therefore must needs exhibit the difference between 
innate and acquired knowledge. No attempt has been 
made to conceal it; it may even prove instructive as 
regards the second of the two purposes that the essay 

endeavours to serve. 

Its first purpose is the satisfaction of intellectual 
curiosity. How comes it that institutions which ad¬ 
mittedly spring from a common root should stand in 
such sharp contrast to one another? It is argued that 
for all its sharpness, the contrast is one of means, not 
of ends nor even of method. In both countries, the 
end was the combination of public order with indi¬ 
vidual freedom, and the method of attaining it was to 
meet the requirements of circumstances. In Britain, 
circumstances called for a unitary state with the pow¬ 
ers of government centralised, and in America for a 
federal state with the powers of government distrib¬ 
uted. The consequences of this difference in circum¬ 
stances are worked out in detail and it is shown that 
the English temperament, with its equal insistence on 
order and on freedom, suffered no sea change when 
Englishmen crossed the Atlantic. But it is also sug¬ 
gested that the colonists followed an older political 
tradition than that which had established itself in Brit¬ 
ain by the end of the eighteenth century. To remedy 
the confusion into which England had fallen after the 
Wars of the Roses, executive power was concentrated 
in the hands of the Tudor Sovereigns. But in a uni¬ 
tary state such power was unlimited and the sov¬ 
ereignty of the Crown did not lapse with the decease 
of its wearer. Under such circumstances freedom was 
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lost and order exaggerated into despotism. The pas¬ 
sionate assertion of personal rights produced new con¬ 
fusion, which led, under Cromwell, to an attempt to 
resuscitate the Tudor monarchy with constitutional 
safeguards. Already, however, a different course of 
events had been set in train and a solution of the prob¬ 
lem was eventually found in the conversion of the 
Crown into an organ of government acting on the ad¬ 
vice of a Committee of Ministers responsible to the 
elected Chamber. Stress is laid on the kinship in 
thought between the authors of the Puritan revolution 
in England and the voyagers in the Mayflower who 
laid the foundations of the American polity, and it 
is pointed out that the concentration of executive 
power in one man’s hand that in England led straight 
to despotism became in America a guarantee of free¬ 
dom, because the power itself was limited and its 
holder’s responsibility to the people was effectively 
asserted. The writer hopes that these conclusions— 
tentative steps in an almost untrodden field of com¬ 
parative study—will prove suggestive to readers on 
both sides of the Atlantic, will bring home to them 
the identity of purpose underlying institutions so mu¬ 
tually contradictory in appearance, and help them to 
realize the essentially indigenous character of their re¬ 
spective systems of government. 

In so far as this last aim is achieved the essay will 
fulfill the second of its two intended purposes. This 
purpose is eminently practical. Britain and the United 
States now stand close together in their treatment of 
international issues and are entirely co-operating in 



the reconstruction of Germany. The Germans have 
been singularly unsuccessful in their endeavours to 
combine order and freedom. In earlier times they 
often sacrificed order to freedom and endangered the 
stability of Europe by their weakness. In the late nine¬ 
teenth and early twentieth centuries, however, they 
sacrificed freedom to order and threatened the peace 
of Europe through their strength. Today, under An¬ 
glo-American tutelage. Western Germany is bidden 
rouse itself to another and happier effort. Since Ger¬ 
many has persistently sought unity, even when under 
Bismarck’s leadership its institutions were clothed in 
federal forms, the American constitutional example 
has hitherto counted for little in German thought. It 
counts for very much now and American statesman¬ 
ship is seeking to adapt it to German conditions. On 
the other hand, throughout the nineteenth century 
German liberalism took Britain for its political model 
and the framers of British policy must now adjust 
themselves to the fact that they are no longer accepted 
as the only exponents of true constitutional practice. 
Given the will for mutual understanding the ways of 
reaching a solution are manifold. One way-—the way 
of historical comparison adopted in this essay—is 
to reveal identity of purpose achieved by diversity 
of means. Other ways, more immediately helpful, 
maybe, than the elusive pursuit of academic truth, will 
suggest themselves to other minds, but in the worthi¬ 
ness of aim none can surpass an endeavour to elicit 

truth not merely for its own invaluable sake but for 

* 

the furtherance of concord. 


Crown and Constitution 


I IT lf N f orm and in ^ act British and Ameri- 
? 1 f can constitutions are poles apart. So great 

r r indeed are their differences that at first 
glance they defy comparison. In form the American 
constitution is a document of seven clauses drawn up 
at Philadelphia in 17 87 to which 21 amendments, most 
of them short, have been added in the course of 150 
years. In form the British constitution is an idea exist¬ 
ing primarily in the minds of Englishmen, though 
Scotsmen, Welshmen and Irishmen have helped or 
hindered them in working it out. In form, too, the 
United Kingdom is a monarchy and the United States 
a republic, and these two forms of government are 
separated from one another in popular thought by the 
chasm of revolution. In fact—and in politics facts 
matter more than forms—the British constitution con¬ 
centrates power in the hands of a Cabinet whose title 
to govern depends on the confidence of the House of 
Commons and lapses if that confidence is lost, and the 
American constitution distributes power among an 
executive, a legislature and a judiciary, each of which 
operates of its own right without reliance in the con¬ 
tinuing goodwill of either of the others. Equally strik- 
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ing contrasts may be pointed to in the domestic field 
between an omnipotent Parliament and a Congress 
whose Acts can be declared null and void by a Su¬ 
preme Court; in the international field between the in¬ 
definite prerogative of the Crown to conclude treaties 
and the provision that entrusts their conclusion to the 
President acting by and with the advice and consent 
of the Senate; and, permeating the whole field of both 
theory and practice, between a federal and a unitary 
background. 

Yet it is not a stretch of language to speak of both 
systems as constitutions, nor an abuse of metaphor 
to describe both as springing from the same constitu¬ 
tional root. The authors of the American constitution 
were men, English in thought and speech, consciously 
working in the tradition that had produced what they 
agreed in regarding as the best constitution in the 
world; so that one of their essential aims was to pro¬ 
vide the United States with a constitution as like as 
possible to that of England with the Crown left out. 
It is significant that contemporary opinion held them 
to have been insufficiently attentive to this aspect of 
their work. The first Congress that met under the 
provisions of the new constitution promptly added to 
it the first ten amendments, which are collectively 
known as the Bill of Rights and are a restatement in 
suitably modernised terms of the liberties secured to 
Englishmen by Magna Carta. The title derives from 
the English statute passed in 1689 after the expulsion 
of James II. 

It is not to be supposed that the authors of the 
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American constitution were unmindful of those funda¬ 
mental liberties in defence of which they had repudi¬ 
ated their allegiance and fought a long and difficult 
war. If they did not put the reassertion of them in the 
forefront of their constitutional proposals, that can 
have been only because they addressed themselves 
to tasks that they held to be of more urgent necessity. 
The delegates who met and talked at Philadelphia 
throughout the summer months of 1787 were not 
theorists assembled to write on a clean slate the lan¬ 
guage of their joint political wisdom. Of the three 
men who during the tumultuous years of the struggle 
for independence had best earned the title of political 
philosophers, two—Jefferson and Tom Paine—were in 
Europe; the third, Benjamin Franklin, was present, 
an honoured and venerable figure, but too patently 
near the end of his course to display that fertility in 
constructive thought that had distinguished his prime. 
The burden of the undertaking successfully carried 
through at Philadelphia was shouldered by patriotic 
and experienced men of affairs aware that they con¬ 
fronted a crisis. By 1787 the compulsion that had 
made of thirteen separate and dissimilar communities 
first the United Colonies and eventually the United 
States had ceased to operate, and nominal union had 
all but degenerated into actual conflict. Some central 
government, replacing the authority previously exer¬ 
cised from L ndon, must be instituted if the proud 
words “United States” were to retain their meaning, 
and it was to thi*> issue, at once immediate and prac- 
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tical, that the Philadelphia delegates addressed them- 
selves. 

’ In so doing they showed themselves entirely true to 
their political ancestry. The English constitution has 
evolved and is still evolving over a period of many 
centuries because the men who have made it have 
never acted except under the pressure of necessity and 
have never sought, except perhaps in Cromwellian 
times, to go beyond the needs of the moment. Every 
landmark in English constitutional history from 
Magna Carta in 1215 to the Parliament Act of 1911 
is the memorial of a crisis. Only when the normal 
friction of political life raises some issue of principle 
and involves it in controversy have the English felt 
the need of definite language that will put the disputed 
principle beyond further challenge; but, once felt, 
this need must be satisfied, at best through argument, 
at worst by bloodshed. In the same spirit the Ameri¬ 
cans acquired their independence by war and perpet¬ 
uated it through debate. The whole relationship of 
the British and American constitutions is blurred by 
the familiar distinction between the written and the 
unwritten. The real distinction is that the one was 
written as a whole in a few months and the other has 
been written in part during the course of centuries, 
and this distinction calls attention to a fundamental 
resemblance—the need in both countries of the spur of 


necessity to produce the written word. 

The reason that the American constitution covers 
more ground than any constitutional document in the 
English Statute Book and occupies exceptional and 
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isolated position to which English history offers no 
parallel lies in the nature of the crisis that confronted 
its authors. The Union was breaking up; the Articles 
of Confederation that had just sufficed to carry it 
through the war with Britain were visibly failing to 
maintain it; political dissolution was impending, with 
symptoms of economic crisis and even a threat of 
social chaos. If the United States as a political entity 
was to survive, the terms on which its components 
were to live with one another had to be defined, and 
definition meant both a surrender of sovereignty to 
a new central government and a confirmation of sov¬ 
ereignty to the participating States. The issue of 
sovereignty is always so vital that once raised it must 
be finally determined. In England it has been from 
first to last an issue between the Crown and its sub¬ 
jects, presenting itself under a variety of forms, judi¬ 
cial, financial and religious as well as political, and 
calling for piecemeal settlement under each of its 
aspects as they became prominent. But in the United 
States it arose, as it had not done and could not do in 
England, in terms of disputes between States, each of 
which claimed absolute sovereignty in its area. Its 
form was thus constitutional in the highest and fullest 
sense of the word, and its settlement called for the 
erection of a federal structure to serve as a framework 
or container for all forms of American public life. 
This was what the Constitution, working of necessity 
along English lines but going, again of necessity, far 
beyond English precedents and discarding English 
practice, wa’ successful in providing. 


B 
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THE TWO CONSTITUTIONS 

In so far as so profound a divergence can be con¬ 
veyed by any one word in the common language, the 
word “convention,” in its political significance, sums 
up the differences between British and American 

constitutional doctrines. The term belongs to th <; J^ 1S “ 
torical vocabulary of both peoples but carries differ¬ 
ent meanings to British and to American ears. In 
Britain a constitutional convention is a matter of 
usage so well established that it has the force of law; 
in the United States a constitutional convention is a 
body of persons specially appointed to draft, amend, 
ratify or revise a constitution. Thus to all appearances 
the same word is used to signify two entirely different 
things; yet in origin the two meanings are historically 
linked and their divergence is due to historical causes. 
In both its meanings the term illustrates the influence 
of the necessity for action upon the political thought 
of the English-speaking world; but, whereas in Eng¬ 
land this influence has been felt exceptionally only in 
times of crisis, its operation in the United States has 
been so regular and persistent that it has given to the 
word “convention” a special transatlantic colour. 

The clue to the slow constitutional evolution of 
Britain lies in the permanence of the Crown, which, 
as the text-books insist, never dies. But though the 
Crown endures, its wearers do not. Death or rebellion 
causes them to disappear one by one, and in the form¬ 
ative period of English history each new reign brought 
up afresh the old question of the relationship of the 
Crown to its subjects. The English answer to this 
question was that the relationship must be determined 
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by precedent, and it is characteristic of English prac¬ 
tice that every right claimed is alleged to have been 
exercised in the past—an attitude adopted as clearly in 
the Parliament Act of 1911 as in Magna Carta of 
nearly seven centuries earlier. But the appeal to prec¬ 
edent meant not only that the King must conform to 
the action of his predecessors but also that his own 
action must be consistent. This latter claim has gone 
far towards determining the course of English con¬ 
stitutional development. Since all government centres 
in the Crown it is impossible for the King to discharge 
all its business himself. But, when once the King had 
entrusted definite functions to one of his servants, he 
outraged English conceptions if he either varied or 
revoked them. What is now called the rule of law 
and is rightly felt to be the one sure guarantee against 
governmental oppression was in its origins the main¬ 
tenance of custom. Through its maintenance, power, 
though nominally remaining with the Crown, has in 
practice passed to its servants in such complete meas¬ 
ure that even their appointment no longer depends on 
the Royal will. But the process of transfer has been 
gradual, a matter of usage hardening into rule. To 
this process the name of convention has been given, 
and it is characteristic of the conventions that so 
largely regulate the operation of the constitution that 
it is hardly ever possible to point to the exact date on 
which any one of them became established. When, 
for example, did the Crown lose its right to veto an 
Act of the British Parliament? The only possible an- 
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swer is, that during the first half of the eighteenth 

century the right gradually atrophied. 

Its decay was consequent upon the rise of the party 
system. So long as the Crown itself chose its executive 
agents, it could claim to control their proceedings. 
But when, as a result of the struggles of the seven¬ 
teenth century, it became clear that the last word on 
the composition of the ministry rested with Parlia¬ 
ment, and when, for the effective use of its powers. 
Parliament organised itself into parties whose leaders 
had an irresistible claim on ministerial posts, the 
Crown found that in practice it had no longer any 
part to play in the passage of legislation. The fact 
that the first two Georges were Germans doubtless 
facilitated the process. Stuart experience had shown 
what happened to a King who defied Parliament, and 
the lesson was not likely to be lost on Kings reigning 
by virtue of a Parliamentary title. When George III, 
who unlike his two predecessors, was more interested 
in his British Kingdom than in his Hanoverian Elec¬ 
torate, sought to reassert the powers assigned to the 
Crown by the Revolution settlement, he recognised 
that circumstances had changed. Instead of again 
attempting to draw the rusted weapon of the Royal 
veto, he sought to control the action of the House of 
Commons by creating a party of his own—the King’s 
Friends. This was the manoeuvre that the House 
sought to meet by its resolution, passed in 1780, “that 
the influence of the Crown has increased and ought to 
be diminished.” The situation did not call for legisla¬ 
tion directed against the use of the veto, which in 
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constitutional practice was held to have lapsed, but 
which remained as a branch of the Prerogative to be 
called into use again should occasion require. 

By the middle of the nineteenth century the occa¬ 
sion had presented itself, and the veto was revived 
though in a greatly changed form. The grant of self- 
government to what were then called the Colonies but 
are now the Dominions brought with it the possibility 
that the overseas legislatures might pass Acts that 
directly contravened British legislation or were con¬ 
trary to British conceptions of public policy. The 
Royal veto then presented itself as a means of avoid¬ 
ing deadlock, its exercise depending, however, not on 
the Crown’s personal initiative but on the advice of 
Ministers responsible to the British Parliament. It thus 
became normal constitutional procedure for a Colonial 
Governor who was himself appointed on the advice of 


the Crown’s Ministers in London and was answerable 
for his action to the Secretary of State for the Colonies 
to “reserve” his assent to Colonial Bills that might 
create a conflict of jurisdictions. 1 Reservations be¬ 
came less and less frequent as the authority of the 


1 In its legislative capacity the Crown still speaks Norman- 
French—a survival from the days when English was not yet spoken 
in Court circles. But the King no longer gives the Royal assent in 
person. A Commission is appointed consisting of the Lord Chan¬ 
cellor and a few senior peers. The formula of assent, pronounced 
by the Lord Chancellor after the Clerk at the table has read the 
title of a Bill, is “Le Roi le veult.” The formula of rejection is a 
tactful understatement: “I c Roi S’adviscra.” A Colonial Gov¬ 
ernor’s action in “reserving'’ Bills is based on this formula. The 
Bills are reserved for the consideration of the British Government 
acting through the Secretary of State for the Colonics. 
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oversea legislatures increased, and in the Dominions 
the effective exercise of a veto became impossible 
after 1926, when the right to advise the Crown on 
the appointment of a Governor General was trans¬ 
ferred from the British to the Dominion Cabinet. For¬ 
mal repeal of any right of veto was included in the 
Statute of Westminister, enacted by the British Parlia¬ 
ment in 1931, but the provisions of the Statute have 
not been adopted by all the Dominions. 

The special case of Southern Rhodesia illustrates 
the modern relationship between the abandonment of 
the veto power and the grant of full self-government. 
Southern Rhodesia is in transition from Colonial to 
Dominion status. Its constitution, granted in 1923, has 
since been several times amended, always in the direc¬ 
tion of granting further powers to the local govern¬ 
ment, whose relations with Britain are now handled 
by the Commonwealth Relations Office and not by 
the Colonial Office. But its constitution still contains 
a clause directing the Governor to reserve Royal assent 
to a Bill dealing with native policy, 2 and there has 


* “Native policy” is a comparatively new term in English polit¬ 
ical science and may thus be unfamiliar to American readers. In 
the early days of European expansion the aim of the Home gov¬ 
ernment was to support the colonists against a sometimes powerful 
and almost always hostile native population. There are many 
examples of this in the early history of the thirteen colonies on 
the American continent that became the original United States. 
The indigenous inhabitants of the territories thus gradually de¬ 
clined into the category of subject peoples and when their institu¬ 
tions and social structure conflicted with the interests of the 
colonists they were ruthlessly suppressed. The way of life of 
the predominantly nomadic and pastoral North American Indians 
conflicted with the static farming habits of the colonists. The 
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been public criticism in Britain of the repeated refusal 
of the Commonwealth Relations Office to take action 
upon Bills so “reserved.” On the other hand the veto 
power is regularly operative throughout the Colonial 
Empire and must necessarily continue to function so 
long as the final responsibility for the Government of 
the Colonies rests with the British Parliament, even 
though the local councils cease to be merely advisory 
and are given some degree of legislative sovereignty. 
The position was clearly set out early in 1943 when 
the then Colonial Secretary offered a constitution to 
Jamaica. Its provisions were largely based on pro¬ 
posals submitted by the elected members of the Ja- 

colonists, first with the support of the Home government, and 
later by their own power and initiative, gradually invaded the 
Indian hunting-grounds and when the Indians thus robbed of 
the major part of their livelihood resisted, the colonists carried 
on a war of attrition against them which ended in the virtual 
extermination of the aboriginals. Similar though less extreme ex¬ 
amples may be found in the history of other colonies, and, though 
there were voices raised against such unethical practices, it is true 
to say that those voices had little influence on political thought 
until towards the end of last century. Then the idea that a colo¬ 
nial power held its colonial territories in trust for the natives of 
those territories began to gain ground in England and received 
great impetus from the record of Lord Lugard, to whose doctrine 
of indirect rule—that is to say rule of the native population 
through their own representatives—the new approach to colonial 
policy is largely owing. He conceived his function as Governor 
of Nigeria as the representative of the Crown to hold a just bal¬ 
ance between the white colonists and the native population. Any 
innovation, therefore, likely to disturb unduly the social structure 
of the aboriginal population required the careful examination of 
the Governor, to be adopted, modified or rejected according to 
the prevalent ideas concerning the welfare of the aboriginals. 
Thus it has come about that during and since his time a large body 
of doctrine has developed that is known in Great Britain as “Na¬ 
tive policy.” 
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maican Legislative Council but their claim that the 
Governor’s power of veto should be abolished or at 
least restricted was emphatically turned down. Un- 
der every Colonial constitution without exception, 
wrote the British Colonial Secretary in his despatch, 
“when a Bill is presented to the Governor for his 
assent on behalf of His Majesty, the Governor has a 
discretion to assent, to withhold his assent, or to re¬ 
serve the Bill for His Majesty’s pleasure. Any fetter 
expressly imposed by Constitutional instrument upon 
this discretion would be without precedent in the 
Colonies”; and while agreeing that assent in the King’s 
name must not be withheld in light-hearted or arbi¬ 
trary fashion, the despatch refused to agree to “such a 
departure in Jamaica from established and universal 
constitutional law as would be involved in subjecting 
this power, exercisable by the Governor on behalf of 
H is Majesty, to statutory restrictions.” 

The history of the Royal veto is thus typical of 
the British treatment of constitutional issues. So long 
as the responsibility for carrying on the Government 
of the country was vested in the King's person, the 
King possessed and exercised the right of veto over 
legislation that he was not prepared to administer, 
though the form in which it was expressed left room 
for subsequent discussion. But the constitutional 
struggles of the seventeenth century transferred final 

D C* 4 

authority from the King to Parliament and led by 
logical evolution to Government by Ministers respon¬ 
sible to Parliament. 

The doctrine of ministerial responsibility was not 
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clearly established at the time of the Revolution settle¬ 
ment in 1689, but the persistence of the Royal veto 
then was due to the special position of King William 
III. He was a foreign sovereign married to a British 
Princess who stood in the line of succession to the 
Crown, but as, rightly enough, he regarded himself 
as the head of a Protestant Coalition against Catholic 
France, he refused to come to England merely as a 
Prince-Consort. The British Parliament saw in him 
the necessary preserver of British liberties and there¬ 
fore offered the Crown to him and his wife jointly on 
the terms that the international crisis was felt to de¬ 
mand. So long as William III lived-he survived his 
wife and after her death reigned alone—real authority 
remained in the Crown. But the position changed 
after he had died childless and the Crown had passed 
to his wife’s younger sister Anne. The Queen could 
not head a European coalition and her husband, a 
Danish Prince, was a political nonenity. With her, 
therefore, authority became transmuted into influ¬ 
ence, but that influence was considerable. Pope neatly 
summed up her position in the couplet 3 — 

And thou, Great Anna, whom three realms obey 

Dost sometimes council take and sometimes tea— 

and the room in her private apartments, the Queen s 
cabinet, has given name to the council over which the 
sovereign has ceased to preside. The Queen had her 

3 The three realms were England, Scotland and Ireland; the 
eighteenth century pronunciation of “tea” still survives in dialect 

English. 
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views and they were respected. Party strength devel¬ 
oped rapidly during her life-time, but neither Whigs 
nor Tories felt able to govern without her support, 
and it was because her influence had first given all 
power to the Whigs and had afterwards replaced 
them by the Tories that her death created a political 
crisis. Even so, however, she exercised her right of 
veto only once—in 1706—and by the latter part of her 
reign she had become aware that she could best get her 
way by securing a majority in both Houses. Wanting 
peace with France, she secured it by creating new 
Peers in sufficient number to change the balance of 
parties in the House of Lords. Queen Anne 
was not a woman of marked ability and she had 
no taste for political intrigue. But she shared the 
feelings of the average voter of her day, and be¬ 
cause her people shared her weariness of the war 
she was able, without serious opposition, to change 
the balance of power between parties. But this 
new position of the Crown as a constitutional 
make-weight, guiding the swing of the political pen¬ 
dulum between parties and affecting the course of 
political events by the regular exercise of its influ¬ 
ence rather than by the occasional use of its veto- 
power, could not be maintained after the Queen’s 
death. 

The Whigs took immediate and decisive actions to 
place the Elector of Hanover on the throne. The in¬ 
fluence of the Crown, including its right of nomina¬ 
tion to salaried appointments that were growing in 
number and importance with the increase in the 
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country’s wealth, was therefore at the unquestioned 
disposal of the Whigs so long as their Tory rivals 
were disaffected towards the dynasty and could plau¬ 
sibly be suspected of aiming at a restoration of the 
Stuarts. In George I’s reign the Crown’s influence 
and patronage was in the hands of the party managers. 
Under George II it came to be exercised in large 
measure by the Queen, an able and clear-sighted lady 
who interested herself in English politics much more 
closely than did her husband and whose firm support 
of Sir Robert Walpole helped to shift the weight of 
Parliamentary authority from the Lords to the Com¬ 
mons. Only after 1745, when Prince Charles Edward 
made his bid for the throne and failed, did it become 


clear that the position of the dynasty was beyond 
challenge. On his accession in 1760 George III found, 
as Queen Anne had found fifty years earlier, a coun¬ 
try wearying of a Whig war and a Tory party loyal 
to the reigning sovereign. In these conditions the King 
was able to develop the policy of using his patronage, 
the range of which had now become very wide, to 
create in the House of Commons a party of his own 
friends whose votes would swing this way and that 


according to the Royal direction. The passage in 
1780 of Dunning’s famous resolution “That the influ¬ 
ence of the Crown has increased, is increasing and 


ought to be diminished” threatened a new breach be¬ 


tween King and Commons. The danger was averted, 
first by Pitt’s political genius and the King’s mental 
breakdown, next by the Regent’s refusal to aggravate 
his financial and matrimonial difficulties by embroil- 



i6 the two constitutions 

ment in the party struggle, and finally by the passage 
of the Reform Bill in .832. Yet it is worth remember¬ 
ing that the measure that swept away “pocket bor¬ 
oughs and turned the House of Commons into a true 
reflection of public opinion became law only because 
of the King’s willingness to create Peers, and that two 
years after its passage the King, of his own motion, 
dismissed a Ministry. Not until Queen Victorias 
day did the Crown detach itself from party struggles 
and though in the later years of her long reign the 
Queen did not conceal her partisanship, she remained 
faithful to the principles of constitutional monarchy 
in which she had been trained, while yet a girl, by 
Lord Melbourne. Her attitude made it easy and natu¬ 
ral for the Royal veto to be exercised outside the 
United Kingdom on ministerial advice when circum¬ 
stances invited its resuscitation. 

Yet so gradual is change under the processes of the 

British constitution that the shadow of the veto power 
still fell on the political scene throughout George 
Ill’s reign and even beyond it. Ministers felt that the 
Royal assent might still be more than a matter of form 
in the case of a measure that the King could hold to 
be a breach of his Coronation Oath, and this consid¬ 
eration long delayed approach to the delicate issue of 
Catholic emancipation. To-day the Crown would 
probably accept the advice of its Ministers even on 
so personal a matter as the interpretation of the Cor¬ 
onation Oath—probably because, with the growth of 
its Imperial significance, the Crown has increasingly 
sought to avoid entanglement in local controversy, 
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and its British Ministers have been correspondingly 
ready to assume complete responsibility for its action 
in domestic affairs. But at critical moments, when 
precedent ceases to be an infallible guide, it becomes 
impossible to separate the Crown as an institution 
from the personality of its wearer. At such moments 
the limits of the convention that keeps the Crown out 
of politics are reached, and the reigning Sovereign 
must himself decide, in the last resort, where his duty 
lies. There will be discussions between the King and 
his Prime Minister, with whom he stands in specially 
close relationship, and the Prime Minister will be fully 
acquainted with the King’s sentiments before he holds 
the Cabinet meetings that will determine the advice to 
be formally tendered by the Ministry as a whole. For 
such advice Ministers take full responsibility before 
Parliament, and personal references to the King in de¬ 
bate are out of order. 

The position is well illustrated by the events that 
preceded the passage of the Parliament Act of 1911. 
Late in 1909 the House of Lords rejected the Budget. 
The Liberal Government of the day, regarding this 
action as unconstitutional, asked for and obtained a 
dissolution. The action of the House of Lords was 
the main issue at the ensuing election, and the Gov¬ 
ernment asked for a mandate to curb its powers, but 
battle was naturally joined in the constituencies on 
the whole record of the Liberal party during its four 
years of office. The election confirmed the Govern¬ 
ment in power, though with a greatly reduced major¬ 
ity, and Ministers brought in their Parliament Bill. It 
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provided that measures passed by the Commons 
should become law over the head of the House of 
Lords—money Bills if not passed by the Lords within 
a month, other Bills if rejected by the Lords three 
times in two years. Before the Bill had reached the 
Lords, King Edward VII died. It was clear that the 
Bill would not pass the Lords unless the Crown were 
prepared to create Peers in sufficient number to give 
the Government a majority and it was felt that the 
new King should not be called upon to take a decision 
of such importance within a few weeks of his acces¬ 
sion. The leaders of the two parties therefore agreed 
to confer, and the discussions, which came to cover 
the whole field of party disagreement, went on for 
some months. In the end they broke down. Ministers 
returned to their Bill, and it became necessary to 
ascertain the King’s views. There was a precedent in 
King William IV’s reign for an undertaking, itself 
founded on the precedent set by Queen Anne, by the 
King to create as many Peers as were required for the 
passage of the Reform Bill. To this precedent King 
George V reverted. He asked, as William IV had 
asked before him, that he should be left in no doubt 
as to the will of the people and that they should be 
consulted again and invited to give, not, as in the 
previous election, a general mandate for the restric¬ 
tion of the Lord’s powers, but a specific mandate for 
the passage of the Parliament Bill. Accordingly late 
in 1910 the Parliament elected a few months before 
was again dissolved. The Government was once more 
returned to power, with its majority practically un- 
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changed, and Ministers now felt justified in tendering 
the advice, which the King, for his part, felt justified 
in accepting, that the Crown’s peer-making preroga¬ 
tive should be put at the Government’s disposal. 
Under this threat the Lords passed the Bill, but the 
King was concerned that his intended action and the 
motives for it should be made perfectly clear to the 
House on which he was bringing his coercive powers 
to bear, and when the initial ministerial statement in 
debate failed to satisfy him, a second Minister rose 
later to give a fuller account. So delicate and so per¬ 
sonal is the operation, under the British system, of 
constitutional conventions when employed to resolve 
a crisis. 

In America, on the other hand, there is no King; in 
his place there is the Constitution; and while the King 
never dies, the Constitution, being in itself a mere 
form of words, constantly needs to have the breath of 
life put into it. This process serves the same purpose 
and operates with the same motive of ensuring the 
rule of law as the maintenance of custom (or more 
strictly convention) in England, and has thus taken 
over the English name. But the attendant circum¬ 
stances are utterly diverse. The King who never dies 
has vanished, leaving a constitutional void to be filled, 
and the constitutional convention which fills it is one 
that is called into existence on a specific date for a spe¬ 
cific job, and every detail of its progress can be 
chronologically indicated. The Convention that gave 
the United States its Constitution began its work at 
Philadelphia on May 25th, 1787, reached its first vital 
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decision at the end of that month, came to its crisis 
when June was passing into July, revised and consid¬ 
erably altered its decisions throughout August, and 
dissolved on September 17th. The ticking of the 
clock can be heard right through its proceedings and 
it can still be heard throughout the processes of the 
American Constitution. A member of the House of 
Representatives is elected for two years, a President 
for four, and a Senator for six. The dates of their 
elections are fixed by the Constitution, and all the 
elaborate mechanism of constitutional amendment had 
to be put in operation a few years ago to enable the 
interval between a President’s election and his as¬ 
sumption of office to be shortened by some weeks. 

All American politics are governed by the calendar 
and American life appears to regulate itself by the 
constitutional clock. Thus, the history of the World 
was substantially affected by the fact that 1916 was a 
Presidential year and 1941 was not, and arrangements 
which, unless foreign policy remains common ground 
between parties, will put the United States out of 
action internationally for about one year in every 
four have still to be correlated with the march of 
events. In British politics the calendar does not count. 
In the last two and a half centuries Parliament has 
fixed the term of its life first at three years, then at 
seven, and then at five, and in no case has the term 
meant very much. The life of a Parliament can al¬ 
ways be prolonged by its own legislation or shortened 
by dissolution. In the British Constitution time does 
not exist, because the Crown is immortal; in the Amer- 
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ican Constitution time dominates everything in place 
of the evicted Crown. The consequent difference, 
both in the structure and in the working of the insti¬ 
tutions of the two countries, is enormous, and the 
word “convention” has been so stretched to cover it 
that its meaning has been broken in two. Historically 
the American meaning is the older, and being the 
older is necessarily of English origin. An English 
parliament can be summoned only by the Crown. It 
has, however, happened twice in English history that 
there was no Crown to function when a great emer¬ 
gency made the summons of a parliament essential. 
The disappearance of the Crown from the scene is 
the only occurrence that can throw the constitutional 
arrangements of Great Britain completely out of gear, 
since they rest upon the assumption that the Crown 
never dies. But, first in 1660 and again in 1688, there 
was no Crown—in the former year because the Long 
Parliament had abolished it and in the latter because 
the King had fled the country after wrecking the 
machinery of government by throwing the Great 
Seal into the Thames. 

In these circumstances writs could be issued from 
only an unauthorized source. In 1660 they were is¬ 
sued by the Long Parliament itself, which, nominally 
of its own motion but actually at the command of the 
Army, declared itself dissolved and directed its suc¬ 
cessor to assemble some six weeks later. In 1688 writs 
were issued by the Prince of Orange acting in co¬ 
operation with an ad hoc body composed of all the 
Privy Councillors in London and all available persons 
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who had sat in any of the Parliaments of Charles II. 
As a result of the issue of these writs, bodies of elected 
representatives met in trie capital. They were not 
parliaments because they had not been summoned by 
the Crown. They were special assemblies and the 
name “convention” was borrowed for them from 
ecclesiastical procedure. But as they did the work of 
parliaments, and as they declared themselves to be as 
good as parliaments, they are known in English his¬ 
tory as convention parliaments. Both dealt with the 
emergency that had called them into being, the one 
by restoring the monarchy and the other by defining 
its powers. The restoration was accomplished once 
and for all, but as the relations of Crown to parlia¬ 
ment were a continuing business the Bill of Rights 
(1702) passed by the convention parliament of 1689 
was re-enacted by its constitutionally summoned suc¬ 
cessor. 

Since the end of the seventeenth century political 
conditions in England have not made it necessary to 
call together another convention. But the precedents 
are available and could be invoked if required, just as 
the precedent of Queen Anne’s special creation of 
Peers in 1713 to pass the Treaty of Utrecht was in¬ 
voked to justify a special creation of Peers, should it 
have proved necessary, by William IV to pass the 
Reform Bill of 1832. The machinery is there and it 
is the sort of machinery that does not get rusty for 
lack of use. 

On the other side of the Atlantic the machinery for 
the summons of a convention was not required until 
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close to a century after it had ceased to be needed in 
England. It was by an extension of the committee 
system, originally adopted and developed by English 
parliaments of the late sixteenth and early seventeenth 
centuries to keep their proceedings secret from the 
Crown, that the thirteen Colonies first planned their 
rising and began to make contacts with one another. 
As the crisis drew on, the Colonies appointed dele¬ 
gates to a central body called the Continental Con¬ 
gress, and this body continued to function after the 
independence of the United States had been recog¬ 
nised. Composed, however, as it was of delegates, it 
had no real powers, and within a few years it became 
clear that if the union was to be maintained some 
authority must be called into existence to exercise 
funfctions akin to those previously discharged by the 
Crown. The emergency had arisen and the machin¬ 
ery of a convention was set in motion to meet it—of 
a convention, however, and not of a convention par¬ 
liament, because the traditions that the American 
colonists had brought with them were those of the 
first half of the seventeenth century and knew noth¬ 
ing of the sovereignty of Parliament as established in 

1688. 

The English tradition thus lay behind the begin¬ 
nings of the American Constitution. The members 
of the Convention were aware of it, and, if they kept 
one eye on the Articles of Confederation that they 
were nominally revising and on the Constitutions* 
with which all but two of the thirteen Colonies had 
already equipped themselves, they had the other fixed 
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on English precedent, English models, English meth¬ 
ods and English experience. 

Accepting tradition as an essential part of his politi¬ 
cal thought, the Englishman does not trouble to 
enquire how far his regard for it has affected his insti¬ 
tutions; nor does the question admit of an easy an¬ 
swer, because regard for tradition has revealed itself 
rather in the continuing regulation of his constitu¬ 
tional progress than in the active direction of its 
development. It is clear, however, that the force of 
tradition operates against great and sudden changes, 
and this force is never more active than when sub¬ 
stantial change becomes necessary. Of all peoples 
except the English it may fairly be said that the great 
steps in their progress are marked by breaks in the 
established order so abrupt and complete that 
whether achieved by violent means or not they are 
deservedly called revolutions. It is, however, a char¬ 
acteristic of revolutions that they £et out of hand. 
Because of the break with the past, control over 
events is lost. They cease to take their place in the 
sequence and careen off wildly, with the result that a 
subsequent period of reaction is required to bring 
them back into the line again. It was in this wav that 
the French Revolution got out of hand after Mira- 
beau’s death and that, but for the eventual victory of 
Stalin over Trotsky, the Russian Revolution would 
have got out of hand after Lenin’s death. There is 
only one short period in all the centuries of English 
constitutional history when events got out of hand, 
and that was when the Long Parliament took the bit 
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between its teeth and abolished the House of Lords 
and the Monarchy. The Army sought to apply the 
curb, and if the Army itself had been under better 
control it might have given the country a workable 
written constitution instead of the scrappy improvisa¬ 
tions of the Instrument of Government. As things 
turned out, it was left for Charles II, with his quiet 
determination not to go on his travels again, to com 
vince the English people in the course of the twenty- 
five years of his reign that they could not dispense 
with the Crown and to teach them that when the 
crisis came in the 1680s they must avoid the errors of 
the 1650s. 

All this was a part of the American inheritance, 
and the most remarkable feature of the American 
Revolution was that it did not work itself out to the 
logical end, later destined to be attained in the South, 
of the establishment of a number of independent and 
mutually jealous states. The orderly consolidation of 
the Colonies on the Atlantic seaboard as a prelude to 
their immense expansion westward proceeded so 
smoothly after their repudiation of their allegiance to 
the King of Great Britain that two of them, Connect¬ 
icut and Rhode Island, which had the privilege of 
electing their own governors, did not think it neces¬ 
sary to remodel their constitutions, Rhode Island, 
indeed, finding it possible to postpone change until as 
late as 1842. But for the curb of tradition the situa¬ 
tion would have got completely out of hand in the 
ten years following the recognition of independence. 
The Government in London had dealt with defence, 
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with inter-colonial and oversea trade, and with the 
regulation of credit and currency. With the repudia¬ 
tion of that Government the various States conducted 
their own wars with the Indians, put up tariffs against 
one another, issued local and inconvertible currencies 
and came to the verge of mutual conflict. The foun¬ 
dations of prosperity were shaken, and a movement 
in which hopeless debtors combined with unpaid ex- 
service men filled the business folk of Massachusetts 
with fears of a social revolution. As Hamilton put it 
in his rhetorical way when he was commending the 
results of the Philadelphia Convention to the electors 
of New York: “What indication is there of national 
disorder, poverty and insignificance that could befall 
a community so peculiarly blessed with natural ad¬ 
vantages as we are, which does not form a part of the 
dark catalogue of our public misfortunes?” ( Federal¬ 
ist , No. 15) 

This was the danger that the Philadelphia Conven¬ 
tion had to meet, and it met it by playing for time. 
American writers have admired the restraint of the 
framers of the Constitution in not attempting to do 
too much. Their real problem was to do anything. 
The convention might have failed, and perhaps would 
have failed, if some of the more extreme delegates, 
like Patrick Henry, had not failed to put in an appear¬ 
ance at all, or, like Alexander Hamilton, had not pru¬ 
dently withdrawn rather than wreck the prospect of 
agreement. Even so, John Adams could claim that 
ratifications of the Constitution had been “extorted 
by grinding necessity from a reluctant people”. 
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Twice in her history has England essayed to equip 
herself with a written constitution and on each occa¬ 
sion the crisis was as universal and as compelling as 
that which confronted the States of the American 
Union in 1787. It was, indeed, a crisis of the same 
kind. In America the central Government exercised 
by London had disappeared and had to be recreated; 
in England the King, who was the central Govern¬ 
ment, had so grievously erred in his understanding and 
performance of his functions that he had to be re¬ 
placed. John, it is true, died on the throne and in 
retrospect the final crisis is seen to have been averted 
by his acceptance of Magna Carta. But John had re¬ 
pudiated his signature to that great document before 
a year was out and only his opportune death averted 
a new rising and a change of dynasty. To Charles I 
death was less merciful and delayed its coming. Few 
if any of those who drew up the Petition of Right in 
1628 can have anticipated or desired that morning in 
Whitehall twenty-one years later, and even when the 
Civil War was lost and the King a captive, events 
seemed moving to a settlement that would leave him 
his throne. It was the King himself who kept his 
tragic course to the end-to the trial of “Charles Stu¬ 
art” and the last pitiful cry “Remember”—he who 
would have fared so differently had he known how to 
forget—while the snow flakes falling in Westminster 
made the curtain to the grimmest, least desired, yet 
most inevitable scene in English history. 

All Englishmen know that their political liberties 
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are founded upon Magna Carta though, as the docu¬ 
ment is written in mediaeval Latin, few of them can 
confirm their knowledge by a detailed acquaintance 
with its provisions. However, it is a fact that Magna 
Carta first established the fundamental political prin¬ 
ciple of no taxation without representation. As the 
earliest truly representative Parliament did not meet 
until 80 years after its signature, its language lacks 
precision, but it declares that the King is not to im¬ 
pose charges other than the accepted feudal aids with¬ 
out the consent of his common council. Magna Carta 
also assures even-handed justice according to law. It 
declares that no free man shall in future be con¬ 
demned except by the verdict of his peers and the law 
of the land. Further, in language that established the 
position of the Crown as the fountain of justice, the 
King proclaimed that “to no one will we sell, to no 
one will we refuse or delay, right and justice”. Yet, 
in spite of these far-reaching undertakings, Magna 
Carta has been depreciated by certain modem critics, 
partly as a piece of class legislation imposed upon the 
Crown by the Barons, partly as a mere scrap of paper 
quickly repudiated by the King and declared by the 
supreme authority of the Pope to be without binding 
force. It is true that the position that Magna Carta 
occupies in the popular mind is largely due to Chief 
Justice Coke and his fellow seventeenth century jur¬ 
ists who read into it more than it actually contained. 
It is also true that when Shakespeare put the English 
historical tradition on to the stage he did not include 
a Runnymede scene in his “King John”, though he 
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must have realised that it would make excellent thea¬ 
tre. But in politics, if in nothing else, Shakespeare 
was strictly of his time and the mere idea of antag¬ 
onism between Crown and people was obnoxious to 
Tudor thought. 

Constitutionally, the Tudor period is a diversion 
from the main current of English history that, from 
Magna Carta onwards, set in the direction of creating 
a responsible executive. Throughout the sixteenth 
century the mediaeval social order was in dissolution 
and the rapid and surprising movement of events 
made it essential for the executive to be able to make 
decisions without continuously looking back over its 
shoulder for Parliamentary support. In Henry VIII s 
day. Parliament was not only prepared but anxious 
to concentrate power in the hands of the King, even 
to the extent of authorising him to regulate the suc¬ 
cession to the Crown; and the King, who quite under¬ 
stood that his revolutionary policies would come to 
nothing unless he had the nation behind him, did not 
hesitate on occasion to reason with Parliament in 
order to get his way. Things were not so easy for 
Elizabeth. Time and again she sharply reminded Par¬ 
liament of the limits within which it was competent 
to act and she was at pains to keep its sessions short. 
But for all her autocratic temper she was her father s 
daughter and never allowed herself to antagonise her 
faithful Commons. Indeed at the end of her reign, 
after the destruction of the Armada had resolved the 
crisis, she even yielded with effective oratory, which 
has gone down to history as the “Golden Speech, to 
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a Parliamentary demand for the discontinuance of 
monopolies. 4 Her Stuart successors had none of her 
prestige and none of her sensitiveness to public feel¬ 
ing. For Tudor patriotism and Tudor tact they sub¬ 
stituted a stiff and exalted conception of Monarchy 
and thereby quickened the tendency of Parliament to 
reassert claims long half-heartedly maintained or alto¬ 
gether dormant. In putting them forward appeal was 
made to the English tradition of liberty as formulated 
in Magna Carta. 

The appeal was reasonable enough. Bom of a crisis, 
Magna Carta occupied a special position in English 
thought from the time of its signature to the close of 
the Middle Ages. On King John’s death, the guardi¬ 
ans of his infant successor, Henry III, reissued it 
twice, with some modifications, in the next two years. 
In 1225 the King, now held to be of age, issued it 
once more over his own signature, in what came to be 
regarded as the definitive text. Later sovereigns con- 
finned it, sometimes, if Parliament was suspicious, 
repeatedly. There are over forty confirmations in the 
next two centuries. Parliament was equally firm in 
its attachment to the Charter. More than once it 
ordered it be read; and at least once, in interesting 
anticipation of the procedure of the American Su- 

I he granting of monopolies in the manufacture or supply of 

some article in common demand was Queen Elizabeth’s frequent 

(and cheap) way of rewarding merit, for the recipient received 

a monetary reward that was paid by the consumer and not bv 

the Queen’s treasurer. The great William Byrd, for instance, was 

gn cn by the Queen the monopoly for the supply of music paper 

a ter the completion of his musical setting of the Prayer Book 
services. J 
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preme Court, it petitioned that all acts that did not 
square with its provisions be declared null and void. 
In representing Magna Carta as a fundamental law 
over-riding all Royal claims, the seventeenth century 
jurists had good material to work upon. 

Nevertheless, Magna Carta is not a notably original 
document, a mediaeval foreshadowing of the Ameri¬ 
can Constitution. It claims to set out the traditional 
liberties of Englishmen, giving them precision because 
they have been violated, and the parallel in American 
history is not with the original Constitution but with 
the first ten amendments collectively described, in 
terms borrowed from England, as the Bill of Rights. 
Magna Carta’s appeal to precedent was deliberate. 
The Charter was founded on articles presented by the 
barons to the King, and these articles in turn had 
their beginning in a conference between the barons 
and leading ecclesiastics 5 at Bury St. Edmunds in the 
previous year. At this conference Stephen Langton, 
Archbishop of Canterbury, produced a charter of 
Henry I, whose reign had opened more than a cen¬ 
tury before, and it was on this document that the 
conference founded its work. 

5 The prominence of ecclesiastics in mediaeval councils is 
illustrated by the fact that the first clause of Magna Carta, re¬ 
capitulating an undertaking given by the King only a few months 
before, states that the English Church is to be free. This language 
does not anticipate the Reformation but means that Cathedral 
Chapters are to be free in their election of Bishops. By one of the 
little ironies of history this article is observed in the letter but 
violated in the spirit. When a See falls vacant, the Crown issues 
a permit to elect to the Chapter but at the same time names the 
person to be elected. Full observance of the first clause of Magna 
Carta would amount to disestablishment. 
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But the conference went into details where the 
Norman Kings had dealt in generalities. After the 
Conquest, William I gave a Charter to Loadon. In 
English—the original is in Anglo-Saxon, not, it is 
worth noting, in Norman French—it reads as fol¬ 
lows:— 

“William, King, greets William, Bishop, and Gosfrith, 
portreeve, and all the burghers within London, French 
and English, friendly; and I do you to wit that I will 
that vc two be worthy of all the laws that ye were 
worthy of in King Edward's day. And I will that ev¬ 
ery child be his father’s heir, after his father’s day. 
And I will not endure that any man offer any wrong to 
you. God keep you.” 

The whole 60 articles of Magna Carta are an expan¬ 
sion of this short document and especially of its 
penultimate sentence. One clause may serve as an ex¬ 
ample, the famous 39th clause as done into English 
and quoted, more than 400 years after its promulga¬ 
tion, in the third article of the Petition of Right 
addressed by the Commons to Charles I: “By the 
Statute called 4 The Great Charter of the Liberties of 
England’ ” (the reference is to the definitive re-issue 
by Henry III in 1225) “it is declared and enacted that 
no freeman may be taken or imprisoned or be dis¬ 
seised of his freeholds or liberties, or his free customs, 
or be outlawed or exiled or in any manner destroyed, 
but by the lawful judgment of his peers or by the law 
of the land”. (Modem translators would substitute 
“and” for “or” in the closing phrase). Here is that 
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clear conception of justice as the safeguard of liberty 
that has meant so much in English political thought; 
the very language of the clause is echoed in the con¬ 
stitutions of some of the States of the American 
Union, and its spirit dictated the fifth and sixth 
amendments to the Constitution of the United States. 
Further, the definition, in other clauses of the Charter, 
of the rights that the 39th Clause entrusts to the pro¬ 
tection of the Courts is the first clear example of that 
accurate, matter-of-fact thinking about political mat¬ 
ters that in the American Constitution finds its most 
striking example in the section of Article I that defines 
the powers of Congress. 

If Magna Carta was not original in its statements, 
it broke entirely new ground by attaching a sanction 
to its provisions. Its 60th and final clause empowers 
the barons to elect 25 of their number, with a standing 
committee of four to keep a strict eye upon the due 
observance of the King’s undertakings, who are au¬ 
thorised to rebel and to proceed to any lengths short 
of the actual seizure of the King and his family should 
he not keep his word. This is the first approach to 
the problem, central in English history, of imposing 
responsibility on the executive. It offered the only 
solution possible at the time, for the King had lately 
made his peace with the Church and the baronage was 
the only power capable of putting pressure upon him. 
In view of the restrictions placed on the King s right 
to tax, the absence of any reference to Parliament may 
cause surprise. But Parliament was still in process 
of gestation—it did not become a normal working 
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part of the constitutional machinery until the reign of 
John’s great-great-grandson, Edward III—and the 
power of the purse was still unrealised. Magna Carta 
thus chose the one possible agency of compulsion, but 
it has proved a part of England’s good fortune that 
its choice proved abortive because it ran counter to 
the tradition which placed sovereignty in the Crown. 
Otherwise the country might have experienced such 
a period of feudal anarchy as it had not known since 
Stephen’s reign. 

If Magna Carta only reasserted tradition when it 
was effective, and proved ineffective where it tried to 
establish a new form of Government, what is the ex¬ 
planation of the special reference that attaches to it? 
Four circumstances combined to give Magna Carta 
its unique status. First and foremost, it was not, like 
earlier Charters, granted by the King of his good 
pleasure and therefore revocable by him and not bind¬ 
ing upon his successors. Its terms were dictated to 
the Crown by its subjects. In the idiom of a later 
date the Charter was a Social Contract. Secondly, the 
gravity of the crisis—for the realm would fall to pieces 
if the King did not duly discharge the obligations of 
his office—led to an unprecedented combination of 
forces. Not only were the leading ecclesiastics asso¬ 
ciated with the barons at Runnymede, but representa¬ 
tives of the towns were also present. The estates of 
the realm were beginning to merge into the English 
nation. Next, the Charter was exceptionally compre¬ 
hensive in its terms, applying to all free men, not to 
privileged groups. Lastly, the proposed sanction, inef- 
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fective though it proved, laid down the principle that 
the Crown itself was subject to law and that, if need 
were, force could and would be applied to compel it 
to recognise its position. There had been nothing like 
this in English history before; there was to be nothing 
like it again. The circumstances attending the signa¬ 
ture of Magna Carta justify the view, dear to English 
thought, that it ranks as a fundamental law, and its 
position in men’s minds gives it, in fact, just such an 
immunity from change by ordinary legislative pro¬ 
cedure as is bestowed by formal enactment upon the 
Constitution of the United States. 

It was in the middle of the seventeenth century, 
during the brief term of the Protectorate, that the line 
of English constitutional development came near to 
switching on to that eventually traced out by the 
members of the Philadelphia Convention. Nothing 
else was to be expected. The men who governed 
England in the 1650s were the contemporaries of the 
Pilgrim Fathers whose example and precept have done 
so much to shape the American way of life; and this 
real parallel in mental attitude is enhanced by an 
apparent parallel in circumstances. On the face of it 
the same problem perplexed constitutional statesman¬ 
ship in seventeenth century London and in eighteenth 
century Philadelphia—that of maintaining British in¬ 
stitutions while leaving the King out. But in America 
the King had gone, and had gone the more completely 
because he had never been present except in the per¬ 
son of his numerous changing representatives, whereas 
in England the King was merely on his travels, his 
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eventual return from which had been rendered prob¬ 
able by the horror aroused among the people by the 
means adopted to rid the country of his father. On 
the other hand, the federal issue that overshadowed 
everything else at Philadelphia hardly presented it¬ 
self to the minds of Cromwell and his councillors. 
True, the Government in London, being an English 
Government, felt the need of regulating its relations 
with Scotland and Ireland and went so far as to nego¬ 
tiate with the Scots. But when, in 1653, an attempt 
was made to put the rule of the Army on a legal 
foundation, the fate of both countries was settled in 
summary fashion. In December of that year Britain 
was given a constitution—the only written constitu¬ 
tion it has ever known—and the opening words of 
that document declared both Scotland and Ireland to 
be incorporated in the Commonwealth. A very dif¬ 
ferent temper necessarily prevailed at Philadelphia, 
where all prospect of maintaining the Union was 
rightly felt to depend on a fair and lasting distribution 
of authority between the new central government and 
the thirteen sovereign States. All the emphasis of the 
American Constitution falls on its federal character; 
all the emphasis of the Instrument of Government, 
the name given by the Cromwellian nrmv to the con¬ 
stitution that it produced, falls on the person who 
replaced the King. 

Historical study has intensified that emphasis. 
Crom well’s temper and policy have left their mark 
upon England, but the institutions through which he 
chose, or was compelled, to govern were evanescent. 
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Accordingly the interest of later generations has 
fastened on the Protector himself rather than on the 
institutions of the Protectorate, and neither the In¬ 
strument of Government nor its later modifications 
occupy much space in English textbooks. 6 It may be 
that fuller consideration of the steps that England 
once took in anticipation of the American approach 
to constitutional settlement, and of the reasons for the 
failure in one country of a method that was later so 
successful in the other, would contribute towards a 
good understanding between the two peoples. 

As will be seen, the American Constitution and the 
Cromwellian Instrument of Government have a good 
deal more in common than the fact that both were 
completely shaped and given the permanence of writ¬ 
ten record by the bodies that created them. They 
differ, however, in one all-important respect. Whereas 
the Americans were above all things at pains to per¬ 
petuate the Union by devising arrangements that 
promised to endure, their English predecessors be¬ 
came more and more conscious that they were merely 
providing for an interregnum. The tone of the In¬ 
strument of Government is, indeed, authoritative and 
final. Like Magna Carta it is imposed from without, 
though Cromwell as Captain-General must have had 
an important say in its provisions, and like Magna 
Carta it offers no machinery for its subsequent modi- 

" There are at least two references to Cromwell in each of the 
twelve pages (420-431) which Trevelyan in his History of tig- 
land devotes to the Protectorate; but the Instrument of Govern¬ 
ment is not mentioned. 

D 
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fication. But when a Parliament met under the terms 
of the Instrument, it promptly (1654) recast it in the 
form of a Constitutional Bill, with changes reasserting 
Parliamentary sovereignty. Already power in Eng¬ 
land was beginning to shift from the Army, function¬ 
ing through its Captain-General, to the House of 
Commons legislating in partnership with an individ¬ 
ual whose constitutional place differed from that of 
the King both in its title and in the limits imposed on 
its authority. Three years later, however, the limits 
have almost faded out. In 1657 Parliament put for¬ 
ward proposals for constitutional change. They were 
addressed to the Lord Protector in the form of a 
Humble Petition and Advice—terms in which Parlia¬ 
ment might have addressed the Sovereign of a genera¬ 
tion before. Evidently England was slipping back 
into her traditional ways and it only remained to 
complete the process by scrapping the new-fangled- 
title of Lord Protector and restoring the august and 
familiar monosyllable. King. 

History is full of might-have-beens, and it is indeed 
tempting to speculate on the probable course of con¬ 
stitutional events in England had Cromweirs life 
been prolonged for another five years—years during 
which account must needs have been taken of a ma¬ 
ture and active claimant to the Throne. With his 
realistic mind, Cromwell was fully aware of the 
growing hold of the monarchial tradition upon Eng¬ 
lish opinion. He had himself moved with the times, 
and his signature had changed from Oliver Cromwell 
to Oliver P. (Washington, who realised how closely 



CROWN AND CONSTITUTION 39 

he had moved in Cromwell’s footsteps, was too good 
a Republican to imitate him in this respect). It may 
be that as the monarchial trend became more em¬ 
phatic, Oliver P. would have given place to Oliver R. 7 
In that case the King, first sovereign of a national 
dynasty, would have anticipated George III by just a 
century. Or it may be that, recognising the immense 
strength of a legal title, Cromwell would have come to 
terms with the exiled Prince and become the First 
Minister of a restored King. In that case he would 
have anticipated the younger Pitt by basing his au¬ 
thority in the State on something other than the Royal 
favour. But history seldom takes short cuts, prefer¬ 
ring roundabout and painful roads to compromises 
suggested by reason at the outset before the passions 
are roused. Cromwell left the main constitutional 
issue unresolved and his death faced the country with 
the naked choice between a Restoration and a renewal 
of civil war. In the Declaration of Breda (April 
1660), the document that assured the King’s recall 
from his travel by its promise of political, religious 
and economic peace, Charles II could refer to the 
restoration not only of the monarchy—the sense in 
which the term is used nowadays—but of “King, 

7 Kings sign by their Christian names followed by “R”—the 
initial letter of the Latin word “Rex,” King. Cromwell went half¬ 
way towards the monarchical signature when he dropped his 
surname, but in place of “R” wrote “P”—the initial letter of Pro¬ 
tector in both Latin and English. In making his choice he could 
hardly have failed to remember that a Prince of Wales signs by 
his Christian name followed by “P” for Princeps, Mediaeval Latin 
for Prince; so that his “P” when read by monarchist eyes placed 
him at but one remove from the Crown. 
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Peers and people to their just, ancient and fundamen¬ 
tal rights”. The wheel had indeed come full circle 
and the English experiment in republicanism was at 

an end. 

In its course, however, it had presented resem¬ 
blances to, and differences from, the provisions of the 
American Constitution that are worth noting, al¬ 
though the resemblances so quickly weakened and the 
differences increased. The English Constitution pro¬ 
fessed to have settled without difficulty the question 
that gave so much trouble to the members of the 
Philadelphia Convention, whether power should be 
vested in an individual or in a governing body. The 
supreme legislative authority “of the Common¬ 
wealth”, declared the Instrument of Government in 
its first clause, “shall be and reside in one person and 
the people assembled in Parliament”, and the Parlia¬ 
mentary Bill echoed this language. It implied that the 
Lord Protector had a right both to initiate and to veto 
legislation. The American Constitution limits the 
right of initiation. A President cannot introduce a 
Bill into Congress though he can send a message advis¬ 
ing its introduction, and in practice Bills often are in¬ 
troduced, though they seldom are passed in the form 
desired, by the administrative department concerned. 
On the other hand, the President has a more effective 
right of veto than that conceded to the Lord Protec¬ 
tor by the Instrument of Government. Congress 
requires a two-thirds vote to pass a Bill over the veto, 
but the Instrument of Government laid it down that 
in case the Lord Protector “shall not give his consent” 
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to Bills “within twenty days after they shall be pre¬ 
sented to him, or give satisfaction to the Parliament’' 
(that is, obtain Parliamentary approval of his objec¬ 
tions) “within the time limited . . . that then such 
Bill shall pass into and become law although he shall 
not give his consent thereunto ”. The Parliamentary 
Bill, however, restored to the Protector an absolute 
right of veto on any Bill “to alter the foundation and 
constitution of the Government of this Common¬ 
wealth from a single person and a Parliament”—the 
only example in English history of* a process of con¬ 
stitutional amendment different from that of ordinary 
legislation and as such foreshadowing the more elab¬ 
orate distinction drawn in the Constitution of the 
United States. 

The principle of the separation of powers, which 
the eighteenth century felt to be of fundamental im¬ 
portance, did not commend itself to seventeenth cen¬ 
tury needs and the second clause of the Instrument of 
Government declared “that the exercise of the chief 
magistracy and the administration of the Government 
... shall be in the Lord Protector, assisted with a Coun¬ 
cil, the number whereof shall not exceed twenty-one 
nor be less than thirteen”. A later clause (25) ap¬ 
pointed fifteen members of this Council and provided 
that on a vacancy occurring Parliament should nom¬ 
inate six suitable candidates, from whom the Council, 
by a majority vote, should select two, leaving the final 
choice to the Lord Protector. The American Constitu¬ 
tion makes no provision for a Council or for a 
Cabinet, which is what the Council eventually be- 
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came, but the conciliar idea was not absent from the 
minds of the Framing Fathers. In particular it was 
their intention that the Senate should be associated 
with the President in the conduct of international 
affairs, though the actual language and subsequent 
practice of the Constitution does not go beyond re¬ 
quiring the consent of the Senate, by a two-thirds 
vote of those present, to the conclusion of treaties. 
The Instrument of Government naturally goes fur¬ 
ther than this and declares that the Lord Protector 
shall “with the consent of the major part of the 
Council, have the power of war and peace”. 

The office of Lord Protector like that of President 
was made elective, though its term was limited only 
by the death of its holder, and the Instrument of Gov¬ 
ernment vested the election of a new Protector in the 
Council. No constitutional detail caused so pro¬ 
tracted a difficulty at Philadelphia as the method of 
electing a President and the procedure eventually de¬ 
vised has hardly ever worked as intended. Difficulties 
would have arisen in England, too, had the Protector¬ 
ate endured, for when Parliament considered the 
Instrument of Government, it promptly attacked the 
wide authority of the Council and particularly its 
power of electing the Protector. According to the 
Constitutional Bill (November 1654), “the manner 
of electing the Protector, in the vacancy of a Pro¬ 
tector (sitting the Parliament) shall be such as the 
Parliament shall think fit”, but the Council retained 
its power if Parliament was not in session. In the 
Humble Petition and Advice (May 1657), however, 
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Parliament proposed to abdicate its functions and to 
leave to the Lord Protector, as it had left to Henry 
VIII, the nomination of his successor; so powerfully 
were events moving towards a re-creation of the con¬ 
stitutional position of the Tudor monarchy. Parlia¬ 
ment had, further, in 1654, sought to deprive the 
Council of all voice in the filling of vacancies in its 
membership, proposing instead “that the persons who 
shall be of the Council shall be such as shall be nom¬ 
inated by the said Lord Protector and approved by 
the Parliament”. No less significantly Parliament was 
not prepared to leave the Council its voice in the 
declaration of war; “the power of making war is only 
in the Lord Protector and the Parliament” (clause 52). 

The Instrument of Government was at pains to 
make Parliamentary legislation a reality and therefore 
provided for the summons of Parliament “once in 
every third year”, with provision against its prema¬ 
ture dissolution. The Constitutional Bill amplified 
these arrangements by introducing the calendar into 
English politics. It provided that a new Parliament 
should “meet and sit at Westminster the third Mon¬ 
day of October 1656”, its successor “upon the third 
Monday in October 1659, and so likewise on the third 
Monday in October in every third year successively . 
Power was also given to the Lord Protector to call 
Parliament together “when the necessities of State 
shall require”. To all these arrangements there are 
close parallels in the American Constitution, as there 
are to provisions vesting the command of the coun¬ 
try’s armed forces in the Lord Protector. 
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The Englishman reading the constitutional docu¬ 
ments of the Protectorate will find in them much that 
anticipates what is now familiar usage, notably the 
distinction between the King in Parliament and the 
King in Council, 8 and will note in the proposal that 
nominations to the Council shall be subject to Par¬ 
liamentary approval—the germ of the doctrine of 
Cabinet responsibility. The American, in a similar 
reading, will find himself at home with documents 
that cover the whole constitutional field and are pre¬ 
cise in their attribution of powers. It is in these 
documents, in fact, that the English and American 
streams of constitutional thought find their meeting 
place, and for this reason they have a value in the 
comparison of the two constitutions out of all pro¬ 
portion to their practical significance in history. 

The differences between the two constitutions leap 
to the eye; it could not be otherwise in view of the 

* That formal distinction is of course much older, but until 
the Tudors there was no practical difference between the King 
in Council and the King in Parliament. Henry VII began the 
practice of giving his confidence to men of ability, hardly ever 
great nobles, who sat in the House of Commons and guided de¬ 
bate there in the way the King wanted it to go. These were the 
Privy Councillors—the executive as opposed to the legislature. By 
this device the Tudors secured Parliamentary sanction for all their 
acts, and had at the same time a small and manageable body of 
adivsers in place of the mediaeval Kings* Great Council, which 
was Parliament itself. When the Stuarts thought that they had 
thus found in the Privy Council the means to govern the country’ 
as an absolute monarchy, Parliament as a whole and the House 
of Commons in particular became simply an opposition. It was 
to overcome this conflict, which had developed steadily after the 
death of Queen Elizabeth, that the specific clause in the Instru¬ 
ment of Government was drafted. 
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different circumstances with which the constitution- 
makers had to deal. The problem before the Philadel¬ 
phia Convention was to create a Central Government 
capable of holding the thirteen States together, and 
so urgent was the need to solve it that the one issue 
left, if not open, at least not definitely closed, eventu¬ 
ally led to the Civil War. Viewing their task in its 
true perspective, the Framing Fathers were less con¬ 
cerned to work out the relations of the parts of the 
Central Government to one another. Enough to lay 
down the principle of the separation of powers. In 
England this principle was inapplicable, all powers 
being centred in the Crown, and would in any case 
have been inadequate because the King was always 
there, whereas in America he had been represented 
only by Governors who came and went. Hence the 
problem of establishing a responsible executive, which 
has been central to English constitutional develop¬ 
ment, could in America be disposed of by making a 
Governor owe his position to the choice of the people 
instead of the pleasure of the Sovereign, and this 
method was already well established when it was also 
applied to the election of a President. But it is im¬ 
portant to note that the English did not begin to find 
their way towards the democratic solution of their 
problem until just before the American Constitution 
was drafted. Pitt’s device of appealing to the country, 
not in order to get a majority of King’s friends who 
would support him, but in order to give a firm basis 
to his authority after the Kin^s support had enabled 
him to wear down the opposition in the House o 
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Commons, is as much a constitutional landmark on 
one side of the Atlantic as was the assembly of the 
Philadelphia Convention on the other. It follows that 
the two constitutions do not admit of any close com¬ 
parison during the century and a half in which they 
have been running their parallel courses and, in par¬ 
ticular, that it is futile to represent either constitution 
as superior to the other. They were dealing with 
entirely different circumstances and therefore adopted 
entirely different methods. But because both consti¬ 
tutions were the work of men who thought in the 
same sort of way because they had the same intellec¬ 
tual background, the differences between them occa¬ 
sion surprise, so that when either Englishmen or 
Americans first become acquainted with the others' 
institutions they are disposed to criticise them as out¬ 
landish and perverse. The reaction is the stronger 
because, given the mental attitude rightly assumed to 
be common, the institutions appear to develop natu¬ 
rally out of the circumstances. So indeed they do; 
but the circumstances are altogether different, and the 
interest of the comparison lies in tracing out the effect 
of their differences on action. 

There emerges, in the end, an awareness of resem¬ 
blances, deep-seated but fundamental—but resem¬ 
blances of modes of political thought, not of forms of 
political organisation. Time is not likely to lessen 
these formal divergences. There is no federal prob¬ 
lem for Britain, least of all in her relations with the 
Dominions. Geography brought the States of the 
American Union together and compelled them to 
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accept a common superior authority; geography keeps 
Britain and the Dominions apart and compels each of 
them to require the assurance of full liberty of action. 
In these circumstances Ireland, not geographically one 
with Britain but not remote enough to be entirely 
apart from her, offers constitutional riddles to which 
an answer has still to be found. Conversely America 
has never had to face the problem of executive re¬ 
sponsibility. Urgent when the executive authority 
holds his position for life, it becomes of minor import¬ 
ance when he is elected every four years. It indeed 
may be contended that one aspect of that problem, 
the relation of the executive to the legislature, has 
been examined with greater thoroughness and over a 
much longer period in Britain than in the United 
States; it may even be prophesied that, with the defi¬ 
ance of the convention which forbade a President to 
hold office for more than two terms, this question will 
become increasingly important in American politics. 
Even so, however, the British solution by the ultimate 
subordination of the Cabinet to Parliament cannot be 
adopted. No Congress, be it ever so perfect a repre¬ 
sentation of democracy, can claim to dominate a 
President whose title to democratic authority is as 

good as its own. 

In these vital matters the two constitutions, having 
diverged at the start, will continue to diverge as each 
pursues its own line of development. For that very 
reason special interest attaches to the occasions when 
the two lines come within sight of one another. The 
approach to coincidence was naturally greatest during 
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England’s one experiment in republicanism, and it is 
curious that the records of the Philadelphia Conven¬ 
tion do not include a single reference to the Instru¬ 
ment of Government, though its members explored 
the history of classical antiquity for precedents to 
guide them. Other parallels can be drawn that are of 
value as indicating the causes of the fundamental 
identity of the two peoples in outlook but that are 
too remote in date to have any bearing on their insti¬ 
tutions. Thus emigrants from all the countries of 
Europe were impressed with their common American 
quality by the century-long conflict with untamed 
nature involved in the conquest of the frontier. Sim¬ 
ilarly Norman lord and Saxon villein were welded 
together and became Englishmen during the genera¬ 
tions in which they laboured side by side at clearing 
the forests and draining swamps. But the circum¬ 
stances of the eleventh and the nineteenth centuries 
differed too widely for common experiences to have 

had similar political effects. 

There is greater temptation to stress the parallels 
between the American Constitution and the Tudor 
monarchy. The Tudor system was born of a crisis 
and, as was becoming clear in the closing years of 
Elizabeth’s reign, could not endure when the crisis 
was past. The American Constitution was also bom 
of a crisis and, as Lincoln so clearly realised, must en¬ 
dure if the crisis is not immediately to recur. Both 

* 

systems established a strong executive and in so doing 
effected a real separation of powers. The fact is 
veiled in Tudor England owing to the unifying au- 
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thority of the Crown during the many years that the 
crisis, at first mainly religious and later mainly politi¬ 
cal, was at its height; but in fact, Crown, Lords and 
Commons were each sovereign in their respective 
spheres, and none of the three had any constitutional 
means of over-riding or coercing the other two. Only 
parallel circumstances are required to make the latent 
resemblances of English and American ideas about 
government flare up into prominence, and there was 
in fact an instructive similarity between the situation 
that had caused the Philadelphia Convention to as¬ 
semble and that which confronted Elizabeth at the 
beginning of her reign. The Queen was faced with 
religious chaos much as the Convention was faced 
with economic collapse, and her Acts of Supremacy 
and Uniformity offered the minimum settlement that 
the circumstances demanded. She used her new cts 
with discretion, preferring, for example, not to de¬ 
mand the oath of supremacy from the judges. Her 
main purpose in passing them was to gain time. It 
only the lines of her settlement could have time to 
harden before the inevitable clash with Spain, then 
England would be safe; this is the thought that gives 
the clue to all her twists and prevarications during 
the next thirty years. So, too, the authors o t e on 
stitution were satisfied that their proposals represented 
the minimum foundation for their country s future 
development, and that if the new institutions were 
only given time to take root the United States could 
assuredly go forward to the manifest destiny to which 
her people were already aspiring. They could not, 
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indeed, foresee that before twenty years had passed 
the new Republic would be in danger of being en¬ 
gulfed in the great European struggle, though Wash¬ 
ington foresaw it clearly enough a decade later when 
he commended isolationism to his country. But they 
could foresee that sooner or later there must come a 
clash between the States that abominated slavery and 
the States that based their whole economy upon it. 
The Convention had quickly realised that it could not 
settle this critical issue. The utmost that it felt able 
to do was to postpone for twenty years the question 
of the slave traffic, a question that would clearly prove 
the skirmishing ground prior to an attack on slavery 
itself. Here, too, the Convention sought to gain time 
whose influence was not allowed merely to direct the 
operation of the Constitution but, in this grave matter, 
was extended to cover the promise of its continued 
existence; and it was with this time factor in mind 
that Hamilton drove so strongly ahead with his pro¬ 
gramme for buttressing the new federal institutions 
with a strong federal administration, that thirty years 
after the Constitution came into force the Federalist 
Party which he created was falling to pieces because 
it had attained all its objectives. 

By then, however, time had done its work and the 
Constitution was firmly established, in spite of the 
jolt given it when the House of Representatives 
rushed the Executive into the war of 1812. The Con¬ 
stitution was working, the prosperity of America was 
visibly rising, the great expansion westward had be¬ 
gun, the first new States, Kentucky and Tennessee, 



CROWN AND CONSTITUTION 5 1 

having been admitted into the Union before the eight- 
eenth century was out. When Americans of the 
1820s looked back on conditions of the 1780s, a period 
well within living memory, they were filled with a 
natural and overwhelming gratitude to the men w o 
had devised remedies for the evils that had been so 
urgent and with an equally natural and overwhelming 
admiration for the institutions to whose operation they 
felt they owed their present good fortune. This was 
the beginning of that uncritical worship of the Con¬ 
stitution—not unlike the temper in which Englishmen 
look back on their Elizabethan glories-that charac¬ 
terised American political thought until the Civil War 
and even after. Actually the Constitution underwent 
a fundamental change during this period. Before 1830 
democracy had broken the barriers erected against it, 
and the careful safeguards intended to surround the 
election of a President had proved inoperative. But in 
form the Constitution remained almost unaltered. 
What was even more important, it was functioning 
substantially as its authors intended it to function. It 
was providing the minimum of authority required to 
hold the country together and it was giving full scope 
to the initiative both of the States and of individuals. 
During this period, as again in the halcyon years after 
the Civil War, the executive, except during the 
stormy interlude of Andrew Jackson’s presidency, 
was content to make itself subordinate to the legis a- 
ture, and in the legislature there was, during this ear¬ 
lier phase of congressional government, no doubt 
about the superiority of the Senate. Never since has 
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its fame stood so high as in the 1830s and 1840s, and 
it must be remembered that the Senate is a body in 
which every State is equally represented so that its 
supremacy was proof that the States were the pre¬ 
dominant element in the Constitution and that the 
fears of an earlier generation that State powers would 
wither under the blight of the central authority had 
proved unfounded. 

In the second generation of the Constitution’s life, 
as in the first, time was allowed to do its work. When 
de Tocqueville wrote his Democracy in America , 
which was published in 1835, there was no hint of 
irony about his title. Democracy was what he found, 
and as he was more interested in results than in 
origins, it did not concern him that a common resolve 
to avert the danger of democratic excesses was what 
had principally kept the Philadelphia Convention to¬ 
gether. So admirably did the political framework 
that they devised correspond to the requirements 
of an expanding and developing community that it 
could accomodate itself to a transformation of the 
spirit within it; and when the crisis came in i860 no 

American on either side really doubted that the coun- 

¥ 

try’s institutions were suited to the genius of the 
people, though there was room for passionate dispute 
about the meaning of those institutions in the last 
resort. When the Southern States seceded and set up 
their separate Confederation, the Constitution that 
they gave themselves differed surprisingly little from 
that drawn up at Philadelphia seventy years earlier. 
After the Civil War the development of the United 
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States was resumed with renewed impetus, and the 
Constitution naturally received its share of the credit 
for America’s wonderful progress in the last third of 
the nineteenth century. A more skeptical temper 
appears to prevail now. It is not unconnected with 
the shift of the majority of the population from the 
countryside to the towns, and with the new social 
problems which such transfer necessarily involves. But 
the Constitution faces the problems of the modem 
world with a hundred-year tradition of its own be¬ 
hind it, and behind that again lies, as has been pointed 
out, the long tradition of the means of ensuring con¬ 
stitutional liberty in England. 

There is, therefore, nothing paradoxical in the sug¬ 
gestion that the Constitution of the United States com¬ 
mands from Americans just that sort of affectionate 
reverence that Englishmen feel towards the Crown. 
It is not only that the Constitution took over the func¬ 
tions of the Crown when the Crown’s authority was 
repudiated. It is that the whole political experience of 
Americans has centred round their relations with t e 
Constitution in the same way as the political experi¬ 
ence of Englishmen has centred round the Crown. 
Nor is it an accident that, just as the powers of the 
Crown were the cause of the one great struggle that 
has caused Englishmen to fight one another, so the 
meaning of the Constitution was at issue in the para 
lei and more terrible struggle in the United States. 
In both countries national feeling needs a rallying 
point, something fixed and stable in a world of change, 
and whereas in England that point is found in a per 
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son whose powers have been defined and regulated in 
the course of centuries, so in America it is found in a 
.document in which the powers of government in 
general have been defined and regulated once and for 

all. 


King, President, Prime Minister 


INGSHIP as introduced into England by 
the Saxon invaders was an elective institu- 

_. tion. The Saxon King was the leader of 

his people in peace and war, particularly in war, and 
a certain Teutonic quality that Tacitus noted nearly 
nineteen hundred years ago in his book on Germa y 
made the people obey as freemen and not as slaves 
and caused them to insist upon their own choice 
the leader into whose keeping they were entrusting 
their lives. In this rudimentary form, at the outset o 
their political development, the ancestors of the Eng¬ 
lish realised and applied the great truth that for a 1 
time to come was to guide the political sense of their 
descendants, that government is by the consent o 

S °T ^considerations, however, tended to restrict the 
field of choice of a King. One was that a man capable 

of governing was most likely to be found in th ^. c ' rc 
with experience of government; the other, which be- 

came more important as 

down and the King was less likely to die ^ battie, was 
that a reigning King was particular y qua 1 e 
dicate his successor. It was th.s conslderanon that 
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caused the death-bed nomination of Edward the Con¬ 
fessor to count for so much when the direct line failed 
with him, just as it was the former consideration 
which gradually restricted kingship in England to 
members of the House of Cerdic, to which all wearers 
of the English Crown except Harold and the first 
four Norman Kings have in fact belonged since English 
history became coherent. Yet, as the choice of Harold 
proved, it was still possible in the eleventh century to 
go outside the reigning House when emergency de¬ 
manded, and, as the choice of William Rufus proved, 
kingship inside the reigning House did not necessarily 
descend to the eldest son. 

A change in the basis of kingly rule was, however, 
introduced by the Normans when, by the mere fact 
of their effective conquest of England and by the 
definite forms of feudalism that they introduced, gov¬ 
ernorship was intimately associated with the possession 
of land. By feudal rules, however, land passed from 
father to eldest son, this being the surest means of 
keeping fiefs intact and of avoiding disputed succes¬ 
sions. The King was a great land owner and on the 

face of it there seemed no clear reason why a rule that 

* 

governed the ownership of land in the case of subjects 
should not also apply to the monarchy. The transi¬ 
tion from leadership in action to territorial sovereignty 
was complete by King John's time. He is the first 
English King who styles himself Rex Angliae (King 
of England) and not Rex Angloru/n (King of the 
English), and it so happens that he is the first English 
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King to be succeeded by his eldest son when that 
son was still a boy. 

The case of Henry III is, however, by no means 
clear. Only a little while before his death King John 
had received his Kingdom back as a fief from the 
Pope, and directly after his death his nine-year-old 
heir was hastily crowned either by, or at the sugges¬ 
tion of, the Papal Legate. The situation had called 
for swift action. John had again antagonised his bar¬ 
ons. The French King was actually in England and 
was preparing to claim the Crown, and the Papal 
Legate’s action was the only means of maintaining 
the dynasty. The first King who succeeded in child¬ 
hood by indubitable hereditary right was Edward 
Ill’s grandson, Richard II, and it has been suggested 
that had the same situation arisen a century earlier the 
boy King would probably have been passed over in 
favour of his experienced uncle, John of Gaunt. After 
Richard II’s deposition Henry IV, who was not the 
senior member of his branch, hastened to fortify his 
claim by a parliamentary title, Parliament having by 
now become the acknowledged mouthpiece of the 
people and therefore the proper agency of election. 
When, however, the Yorkists displaced the Lancas¬ 
trians, they based their title entirely on hereditary 
right, and the helpless Parliament was forced to de¬ 
clare that the Lancastrians had been usurpers. After 
Bosworth, Henry VII, like Henry IV, sought Parlia¬ 
mentary backing for his claim, though at the same 
time he strengthened it by his marriage with the York¬ 
ist heiress. Parliament, however, warned by its experi- 
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ence in Yorkists times, was in no mood to assert its 
right to regulate the succession by constituting itself 
an electoral body, and when in Henry VIII s day the 
demise of the Crown 1 had again become uncertain, 
it passed an Act empowering the King to settle the 
succession in his will. Here, and here only, the elec¬ 
toral principle ceases to affect the British Monarchy, 
but, having been dislodged from the constitution in one 
critical period, it was restored in another, and more 
than any sovereign since Saxon times Charles II owed 
bis throne to the free and undoubted choice of his 
people. By the end of the seventeenth century Parlia¬ 
ment’s claim as the body representing the electors of 
the realm to determine the succession was explicitly 
asserted in the Act of Settlement. 

What one parliament has done another parliament 
can undo, at any rate in theory; and the order of suc¬ 
cession to the Crown was in fact modified by Act of 
Parliament as recently as 1936. 2 The old elective 
principle has never completely disappeared. The first 
act of a new King is to meet the members of his 
Privy Council, reinforced for the occasion, it is inter¬ 
esting to note, by the Lord Mayor of London, to 
inform them he is ascending the Throne. Moreover, 
the Coronation service opens with the four-fold pres- 

1 “Demise of the Crown” is in British constitutional usage, 
the form of words that indicate the transmission of the Crown 
from one wearer to another. The old sense of the word “demise,” 
obsolete in other contexts, is maintained in this phrase, which is 
still current. It was used by King Edward VII in his first speech 
from the Throne in iqoi and occurs in the Act of 19^6 by which 
Parliament accepted the abdication of King Edward VIII. 

3 In "His Majesty’s Declaration of Abdication Act.” 
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entation of the Sovereign as “the undoubted King of 
this realm,” and his acclamation by the congregation 
assembled in the Abbey; and it must not be forgotten 
that for many centuries coronation followed promptly 
upon ascension, as it does to this day in the case of 
Popes, who are also elected sovereigns. 


Again and again in the course of American history it 
appears that action has been taken in accordance with 
the traditions that the colonists brought with them, 
and that traditions which, through conventions made 
valid by time, have become obsolete in the Mother 
Country have developed new vigour and produced 
new consequences on the other side of the Atlantic. 

It is therefore of some importance to determine 
just what traditions the American colonists brought 
with them. Only one colony, Virginia, had been 
established before relations between Crown and Parlia¬ 
ment became seriously embarrassed. The large emi¬ 
gration that colonised Massachusetts and the States of 
Rhode Island, Connecticut and New Hampshire, 
which were originally offshoots from it, took place 
between 1620 and 1640. The powers of the Crown, 
and especially those powers that it claimed as a matter 
of divine hereditary right, were now contested, and 
the emigrants, loyal subjects of the King though the 
Pilgrim Fathers might proclaim themselves, were by 
temperament Parliament men. Between 1640 and 
1660 emigration practically ceased, but after 1660 
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Charles II opened up large areas for settlement by 
granting them to proprietors, and during the next 
twenty-five years a body of members of the land¬ 
owning class crossed the Atlantic and renewed in 
Virginia and the Carolinas what had now become 
their traditional way of life. These settlers were 

w 

King’s men, but with all the qualifications that the 
Restoration settlement had introduced into the mean¬ 
ing of that once sweeping word. They were out of 
sympathy with the high prerogative claims of James 
II. They did not go so far as the Parliament men of 
an earlier generation who had felt themselves entitled 
not merely to depose but to execute a King, but they 
held, with the House of Lords of their own day, that 
a King by misconduct could render the throne vacant. 
Only one colony, Georgia, was founded after 1688, 
but as the purpose of its foundation was philan- 
throphic, and as it was originally colonised by people 
who had made a mess of their lives in the Old World, 
it made no signficant new contribution to American 
thought. 

There was thus a double tradition running through 
American life during the eighteenth century. On the 
one hand there was the tradition of Massachusetts, 
which held that government was by the consent of 
the governed to the extent that the people could put 
Kings up and pull them down, and this was the tradi¬ 
tion which, when events evoked it, came to expression 
in rebellion. There was also the Southern or Cavalier 
tradition, which cherished a preference for monarchy 
as an institution but held that it was the business of 
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the King of an English country to agree with his local 
parliament. Because circumstances brought both 
traditions into activity, the rebellion covered all thir¬ 
teen colonies and was not limited to the Northern 
group. But because the two traditions were not and 
could not be completely fused, a large body of Amer¬ 
ican colonists eventually migrated to the maritime 
provinces of Canada, while the descendants of those 
Southerners who remained behind repudiated the 
Northern claims at the time of the Civil War on what 
was fundamentally the same issue of local as opposed 


to central sovereignty. 

It is in this setting that the proceedings of the Phila¬ 
delphia Convention on the vital matter of the execu¬ 
tive can properly be placed. Settlement was no easy 
business. There were thirty divisions on this one 
issue during the proceedings of the Convention, and 
the compromise eventually accepted was only arrived 
at in the third month of its sessions. The King had 


gone, and with him had gone the controls that he 
had exercised. Events had shown that in some form 
or other these controls needed to be reinstated, and 
the Virginian plan with which the Convention had 
begun its work demanded the creation of an effective 
executive but left it open whether it should consist 
of one person or of several. Working on this ques¬ 
tion, Hamilton actually proposed the creation of a 
President and a Council all of whom were to be ap¬ 
pointed for life and empowered to nominate the State 
governors. This was to revive on American soil and 
in a very different atmosphere the Mediaeval Crown 
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and its attendant councillors, and it is not surprising 
that Hamilton was charged with cherishing monarchi¬ 
cal sentiments and that he thought it wise to remove 
himself for a time from the company of men whom 
his opinions must have shocked. His powerful ad¬ 
vocacy of the Constitution as it eventually emerged 
showed that its provisions were not too remote from 
his views, and John Buchan imagined a very plausible 
might-have-been in his tale of an American delegation 
purposefully visiting the Young Pretender, Prince 
Charles Edward, only to find him a besotted drunkard. 


1 he members of the Convention wanted a Constitu¬ 
tion on the English pattern because they were English, 
and wanted a republic partly because they had dis¬ 
owned their King and partly because it had become 
the fashion to be republican. It was then that they 
remembered, subconsciously maybe, that the English 
monarchy was originally elective, that, as the Act of 
Settlement showed, it had never really lost its original 
quality, and that it therefore could be made compat¬ 
ible with republican institutions. In theory a mon¬ 
archy and a republic represent political extremes. In 
practice the American President is very nearly the 
Tudor monarch with certain eighteenth century re¬ 
finements, functioning, like everything else in the 
American political system, under a time-limit. 

Other considerations also operated. When the De¬ 
claration of Independence was issued the American 
Colonies all depended, directly or indirectly, upon the 
Crown. They owed their legal status to charters 
issued by the King, in the first instance to trading 
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companies that had subsequently surrendered their 
rights again to the Crown, later on either to individual 
or associated proprietors, some of whom had also sur¬ 
rendered their rights, or without any intermediate 
agency, to settlements that desired to combine and 
constitute a colony. Government by charter belongs 
to a very early phase of English constitutional history. 
Just because the King was elected he had to give cer¬ 
tain undertakings in order to secure election. These 
undertakings originally took the form of charters. 
William the Conqueror, for example, issued a charter 
after Hastings in which he declared that he would 
abide by the laws of King Edward. As a matter of 
fact, Edward the Confessor had not issued a set of 
laws at all. Earlier Kings had done so, but their laws 
were not new enactments but statements of existing 
customs, often made more definite and sometimes 
amplified, which the King undertook to observe. 
These charters culminated in Magna Carta. Subse¬ 
quent charters repeated its provisions with occasional 
modifications, and in 1297, eighty-two years after the 
great charter was issued, the document known as the 
Confir?? 7 atio Cartarum, which is really a statute though 
it takes the form of a charter, incorporated its provi¬ 
sions in the formal law of the land. English constitu¬ 
tional history in the earlier period consists largely of 
the process of transition from government by charter 
to government by statute. 

There is no parallel transition in American history. 
When the charter issued by King James I to the Lon¬ 
don Company authorised the colonisation of Virginia, 
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it provided that the government of the Colony should 
be conducted from the Company’s house in London. 
This arrangement inevitably broke down and the 
Virginia Charter had been resumed by the Crown 
when, in 1629, a charter was issued to the Massa¬ 
chusetts Bay Company as a consequence of the settle¬ 
ment of the Pilgrim Fathers on territory well to the 
north of the London Company’s frontiers. As a 
majority of the shares in the new Company were 
held by settlers, this second charter transferred the 
seat of the government of the Colony from London 
to colonial soil; and the new policy was further devel¬ 
oped later in the century when the grants tc proprie¬ 
tors instructed them to obtain the consent of the local 
freemen to their legislation. Thus, by steps that fol¬ 
lowed quite naturally from the fact that it took several 
weeks to cross the Atlantic, the English Parliament 
was excluded from schemes of colonial development, 
nor did Parliament take any exception to this exclu¬ 
sion. Representing as it did the English people, it 
was concerned, and as the seventeenth century wore 

m 

on became more passionately and vitally concerned, 
with what the King did at home but was not inter¬ 
ested in the King’s relations with Englishmen overseas. 
When Jefferson drafted the Declaration of Indepen¬ 
dence he formulated it in terms of a series of charges 
brought against King George III. Such a presentation 
of the colonists’ grievances was not merely tactically 
expedient but historically sound. Their relations were 
with the King in person, or possibly with the King in 
Council, but never with the King in Parliament. On 
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the contrary, their whole case was that Parliament 
had been replaced in the charters to which they owed 
their existence by their own local assemblies. 

In Jefferson’s day the social contract theory domi¬ 
nated political thought. It was already dominant at 
the time of the English Revolution, and both King 
James II and King George III were accused, the one 
in so many words and the other by implication, of 
breaking the contracts that they had made with their 
people. But the social contract did not mean the same 
thing to Englishmen of 1688 and to Americans of 
1776. The English contract, though no doubt it im¬ 
plied an ultimate reference to Magna Carta, consisted 
in the main of those conventions in the English sense 
of the term which, in the course of time, had come to 
govern the relations of the Crown with the people s 
representatives in Parliament, more particularly in 
matters of taxation, but which had not been formu¬ 
lated in precise terms until Coke inspired the Long 
Parliament to draw up the Petition of Right. To the 
American colonists, on the other hand, the social con¬ 
tract was defined from the first in the charters creat¬ 
ing the colonies. In those charters the King had said 
that the freemen of the colony were to be consulted 
about the laws of the colony, and indeed, colonial 
history for the century preceding the Declaration of 
Independence is made up very largely of quarrels be¬ 
tween the colonial assemblies and the Royal gov¬ 
ernors, the assemblies passing legislation that the 
governors vetoed, or declining to proceed with Bills 
that the governors laid before them. The contract 
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that the King broke in England, in the seventeenth 
century was, as it were, a gentleman s agreement; the 
contract that he broke in America in the eighteenth 
was a legal undertaking. 

It is among the anomalies of constitutional his¬ 
tory that America has and keeps a written Constitu¬ 
tion, whereas the English Constitution is not merely 
unwritten but is so sensitive to the winds of circum¬ 
stance that it is probably incapable of being committed 
to writing. The reason for this remarkable difference 
of attitude towards first principles of government 
lies in the historical facts just noted. In early English 
history no charter before Magna Carta was compre¬ 
hensive enough to be regarded as a constitution. 
Moreover, a charter was binding only upon the King 
who issued it, and even upon him only during his 
good pleasure. Magna Carta itself was only a few 
months old when the Pope absolved the King from his 
solemn pledge to observe its provisions. But the char¬ 
ters of the American colonies, just because they were 
intended to operate in regions far beyond the King’s 
immediate control, were sacred documents from the 
first. 


In England the Prime Minister is to-day and, with 
occasional intervals, has been since Walpole’s time, 
the pivot on which the whole constitutional ma¬ 
chinery turns. In the United States there is no Prime 
Minister. The reason is that the Prime Minister is a 
parliamentary figure, and Parliament was, as it were. 
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doubly excluded from any place in American constitu¬ 
tional development during the Colonial period. It 
was excluded in the first place by the fact that the 
colonial charters emanated from the King and that 
Parliament had nothing to do with them, and in the 
second place by the fact that the responsiveness of the 
American Colonies to changes in political circum¬ 
stances in England ceased when the migration of the 
members of the land-owning classes from England 
came to an end towards the close of the seventeenth 
century. The colonists knew that the King was not 
absolute, but they did not know that Parliament was 

sovereign. 

The British Constitution in the form with which we 
are now familiar developed in the century that separates 
the English Revolution from the premiership of the 
younger Pitt. The immediate cause of the Revolution 
was the claim of James II that he was above the law^ 
William III was definitely subject to the law, though 
he was given a veto, which he exercised, over new 
legislation. But on the executive side the Revolution 
left the position of the Crown substantially un¬ 
changed, though developments in Charles II’s reign 
had already indicated that the King’s councillors 
would not be tolerated by Parliament unless they 
possessed its confidence and that they could prevai 
over the King’s will when they held it. If in William 
Ill’s reign the growth of the party system enhanced 
the authority of the leading politicians, the fact did 
not appear of great importance at a time when t e 
main issues were international. William s title to e 


THE TWO CONSTITUTIONS 


68 

both his own foreign minister and his own com¬ 
mander-in-chief was not challenged. The situation, 
however, was materially altered by the accession of a 
female sovereign. The command of the armies neces¬ 
sarily passed to the one of her subjects who was a soldier 
of genius, and while the Queen continued to preside 
over the meetings of her councillors held in her cabi¬ 
net, the wife of her commander-in-chief possessed her 
private ear and swayed her will so far and for so long 
as to justify Pope’s gibe that the Queen sometimes 
took council and sometimes tea. The subsequent acces¬ 
sion of a sovereign who did not understand England 
and could not speak English completed the trans¬ 
fer of authority, whose gradual passage from the 
Crown to the party leaders is eminently characteristic 
of the English way of doing things. 

Authority, which the Crown was no longer in a 
condition to exercise, naturally passed to the great 
territorial magnates who, in the England of the early 
eighteenth century, were the only persons capable of 
taking it over. Their positions made them members 
of the House of Lords and they were brought into 
still more compact relationship with one another in 
that they were all members of the same party, the 
Whigs, their Tory opponents 3 being of doubtful 
loyalty to the dynasty. Since the House of Commons 
had in Charles IFs reign successfully asserted its ex¬ 
clusive control over supply, it was necessary for the 
great Whig Lords to have a manager in the House 

•Their leader Bolingbrokc almost succeeded in achieving a 
restoration of the Stuarts. 
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of Commons. That the manager should have gathered 
all the threads of policy into his own hands so that he 
was felt to deserve the title of Prime or First Minister, 
given him in opprobrium by constitutional purists, 
was due to the peculiar genius of Sir Robert Walpole. 
Even the elder Pitt did not occupy quite the same 
position but had to share leadership in the cabinet 
with the Duke of Newcastle; and when King George 


III, bom and educated, as he said, in England, and 
glorying in the name of Britain, came to the throne, 
he availed himself of the old Whig expedient of ap¬ 
pointing a manager who would guarantee the acquies¬ 
cence of the House of Commons in his attempt to 
recover for the Crown the position it had enjoyed in 
William Ill’s time. With the language of the Declara¬ 
tion of Independence in their minds Americans natu¬ 
rally associate the name of King George III with the 
idea of personal rule. Such notions falsify English 
history—and possibly American history too; for had 
George III in fact aimed at the establishment of a 
despotism, he would have looked for a rival to the 
power of Parliament and might well have found it in 
Benjamin Franklin’s proposal, put forward only a 
few years before his accession, of a body represent¬ 
ative of all the. thirteen colonies. With Parliaments 
on both sides of the Atlantic, the King could have 
asserted his supreme authority by playing off one 
against the other. In that case, as his system must 
have collapsed when his mind gave way, the inevitable 
separation from the mother country might have taken 
place without bloodshed. That possibility, however, 
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is another of history’s might-have-beens. Actually 
King George III sought to recover for the Crown not 
the powers that it had enjoyed before 1640 but those 

formally conferred upon it in 1689. 

Political conditions being what they were, the 
King’s plans called for a party of King s friends in 
the House of Commons, attached to the Crown be¬ 
cause they owed their positions to its favour, and for 
a party-leader whose policy would give effect to the 
King’s pleasure. After some search the Crown found 
the man it wanted in Lord North. The American 
war is important in English constitutional history be¬ 
cause it eventually forced Lord North to resign. Cast¬ 
ing desperately about for some means of keeping the 
Whigs, and particularly their hated leader. Fox, out 
of office, the King charged the younger Pitt to form 
a ministry and found that he had provided himself not 
with an agent but with a master. Pitt was the King’s 
nominee and used his position with his sovereign to 
beat down the hostile majority in the House of Com¬ 
mons. No doubt he could have had a dissolution 
when he took office; no doubt, too, the Royal influ¬ 
ence was strong enough in the counties as well as in 
the boroughs to have given him a majority. But under 
those circumstances he would have come back as 
much the King’s manager as Lord North had been. 
Pitt waited until the majority against him in the House 
had vanished; then, when he no longer required it, 
he asked for and obtained a dissolution. Seeking for 
ground on which he could stand in virtue of his own 
strength and without dependence on the King’s sup- 
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port, he found it in the device, of which he is the 
author, of ministerial appeal to the country. There is 
precedent for everything in England, and right at the 
end of his reign William III had dissolved Parliament 
in an appeal to the country against a Tory ministry. 
Pitt turned the Royal weapon against the Crown, and 
it was fortunate for the smooth passage of England 
to democratic forms of government that the King s 
mind gave way when it did and so prevented a fierce 
struggle between the King and his politically too- 

powerful subject. 

Under the arrangements that prevail in Britain to¬ 
day, party government is as much the rule as it was 
in the eighteenth century, but the leadership of parties 
has passed to those whom parliamentary and public 
opinion combine in thinking best suited for the o ce, 
and in a period of emergency this opinion, clearly ex¬ 
pressed, is capable of transferring leadership to a man 
who, while retaining his party affiliations, stands actu¬ 
ally above party and is thus competent to head a coa 1 
tion ministry. Such in roughest outline is the position 
of the Prime Minister, whose office did not establish 
its claim to a formal constitutional existence until as 
late as 1905, when Mr. Balfour, at the time of his own 
resignation, advised the Crown to give the Prime Min¬ 
ister precedence immediately after the Archbishop o 

Y ork. 

Circumstances trivial in themselves but of weighty 
cumulative effect prevented parallel developments in 
the American Colonies. There was only one Parlia¬ 
ment in England, but each of the thirteen Colonies 
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had its separate legislature. There was but one King 
in England, and he retained his position, short of 
revolution, for as long as he lived. There were thir¬ 
teen colonial governors and all of them held office for 
comparatively short terms. Above all, the King had 
nobody to fall back upon when his Parliament op¬ 
posed him, but the governors in their conflicts with 
the colonial assemblies could fall back upon the power¬ 
ful support of the King. These difficulties might have 
been overcome had parliamentary development in the 
Colonies been such as to permit the conception of 
parliamentary sovereignty to take root. But on the 
other side of the Atlantic different circumstances 
caused different traditions to prevail. The House of 
Representatives does not possess, and short of a revolu¬ 
tion could not acquire, powers smiliar to those exer¬ 
cised by the House of Commons. The greatest of all 
the differences between British and American constitu¬ 
tional practices lies in the widely different measures 
of authority enjoyed by the Houses composed of the 
representatives of the people. 
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S HE Saxon Kings of England showed their 

regard for the maxim that government is 
by the consent of the governed by sur¬ 
rounding themselves with a body of councillors, the 
wise men or Witan, drawn from the leading per¬ 
sonages in their realm. Consultation of the common 
people was out of the question at so early a stage of 
political development. It was on the legal side that 
the common people first participated in the business 
of government. The average Englishman is quite right 
in regarding trial by jury as among his fundamental 
rights. The origins of the jury are uncertain. Prob¬ 
ably it goes back to Charlemagne; certainly it had 
been established in England for centuries before 
Henry II regularised and amplified the country s judi¬ 
cial system. Respect for the law, which in the first 
instance meant no more than insistence upon custom, 
is among the oldest of English traditions, and the 
Royal officer to whom was entrusted the local main¬ 
tenance of the King’s peace based on law was the 
shire reeve, or sheriff, who presided over the County 
Court. The original jurymen were witnesses before 
him, and witnesses not as to facts but as to character. 

73 
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They could state of their personal knowledge whether 
the person accused was the sort of man who would 
commit a crime. Originally, too, they were witnesses 
as to custom, which was in fact law, and to this extent 
chey were also judges. The final decision rested with 
the sheriff, but what was to happen if the jury, who 
knew both the accused and the law, were dissatisfied 
with the decision and held that the King’s peace had 
not been properly safeguarded? 

To this problem, jurymen gave the very English 
answer that they would go and talk to the King 
about it, and as the King spoke Norman French the 
talk became a parley and the arrangements for it to 
take place, a parliament. To this day members of the 
Church of England pray for the High Court of Parlia¬ 
ment when it is in session. As far as its own proceed¬ 
ings are concerned, the House of Commons has 
insisted that it is a court and on occasion the Speaker 
has issued warrants. As a court the House of Lords 
has reserved the right to try its own members by a 
procedure that has been modified only in the last few 
years. The arrangements whereby certain judges are 
created life Peers, and hear appeals to the Crown from 
its courts in Great Britain-appeals that since the aboli¬ 
tion of the Court of Star Chamber could not go 
through any channel other than the House of Lords 
—are of Victorian origin but are a revival of latent 
facilities; and the appeals are heard before what is 

formally a sitting of the House of Lords with the 
Lord Chancellor presiding. 

But the most important of the legal rights of Parlia- 


PARLIAMENT AND CONGRESS 75 

ment are connected with impeachment. In impeach¬ 
ment cases the House of Commons conducts the 
prosecution and the House of Lords tries the case. It 
may well be that this arrangement, which like so much 
else in English constitutional history is a matter of 
convention, was the result of a bargain giving the 
decisive word in matters of law to the House of Lords 
and the decisive word in matters of taxation to the 
House of Commons. In Britain impeachment is now 
obsolete. The responsibility of ministers to the House 
of Commons enables a minister to be turned out of 
office before his conduct has been sufficiently grave to 
warrant impeachment. The last famous case was the 
impeachment of Warren Hastings, late in the eight¬ 
eenth century, and the last recorded case the impeach¬ 
ment of Dundas, early in the nineteenth. Both these 
cases ended in acquittals. 

In the United States the conditions that permit im¬ 
peachment to become obsolete have not operated. 
Under the American Constitution with its separation 
of powers there is no direct and continuous respon¬ 
sibility (in the sense of Parliamentary government) 
of the executive to Congress. Executive power is cen¬ 
tred in the President, and the only way of getting rid 
of a President during his term of office is to impeach 
him. One President has actually been impeached— 
Andrew Johnson, who, as Vice-President, succeeded 
to the Presidency after Lincoln’s assassination and was 
quickly involved in a violent quarrel with Congress 
over the policy to be adopted towards the Confederate 
States. He was acquitted by one vote. Motions for 
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the impeachment of later Presidents, Mr. Hoover 
being the last on the list, were brought forward from 
time to time, but nothing more was heard of them. 
Judges stand in a somewhat similar position. Both the 
British and the American Constitutions lay the utmost 
emphasis on the independence of the judiciary, and in 
England drastic steps have been taken to maintain the 
position of the judges against the Crown. But a 
British judge can be removed by means of an address 
from both Houses of Parliament. In America the 
separation of powers again forbids a parallel pro¬ 
cedure, and an American federal judge can be touched 
only by impeachment. There is a fairly long list of 
cases and members of the Supreme Court figure in it. 


The legal beginnings of Parliament are of importance 
because of their powerful influence upon parliamen¬ 
tary procedure. The men who came up from the 
country to talk to the King about an alleged act of 
injustice had a grievance and petitioned the King to 
redress that grievance, and in this procedure lies the 
origin of the immensely significant political principle 
upon which the whole body of English statute law is 
founded: that redress of grievances must precede 
supply. Supply had not been thought of when the 
first rudimentary parliaments submitted their petitions 
to the Crown. Supply was a consequence of the sub¬ 
stitution of a money for a barter economy. There 
was a period when government meant on the part of 
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the governed an obligation to perform services and on 
the part of the governors a guarantee of protection in 
return for them; and this was the system under which 
the early Norman Kings organised their conquered 
realm. But before the twelfth century was out the 
possibility of commuting services for money had to 
be considered, the more so because the Kings were 
interested in making war in France and the obligation 
of vassals to serve their sovereign outside the borders 
of the realm could be disputed. Clearly the most con¬ 
venient arrangement was that the King should levy 
troops for his foreign wars. But these troops needed to 
be paid, and though it was always intended that the 
King should live of his own, on the proceeds of the 
export duty on wool and a source of revenue still 
called the customs, the import duty on wine regularly 
granted to him at the beginning of his reign, foreign 
wars always led to requests for additional funds. They 
were met by rudimentary taxes on property, and here 
was a matter that clearly touched every owner of 
property and on which he was entitled to express his 
opinions. It is not an accident that until the nineteenth 
century the right to vote in England was intimately 
associated with the possession of property. As finally 
stabilised in the reign of Henry VI, the vote outside 
the boroughs was conferred on the possessors of free¬ 
holds of the value of forty shillings, and this remained 
the qualification until nearly four centuries later, when 
leaseholders were enfranchised by the Reform Bill of 
1832. 

When men began to come up to the capital to talk 
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to the King not only about injustices committed by 
his officials but about finance for his oversea wars. 
Parliament was beginning to take shape. What is 
called the Model Parliament, which included, in addi¬ 
tion to the magnates, two knights from each shire and 
two burgesses from each borough, was summoned by 
Edward I in 1295, and it was in reference to his own 
financial needs that the King enunciated the old prin¬ 
ciple of Roman law that what touched all should be 
approved by all. Legislation was not at this time re¬ 
garded as touching all. The most important statutes 
of Edward Is reign were not laid before Parliament. 
Legislation was the King’s business, to be transacted 
in co-operation with his council and particularly, as 
the matter of legislation became more complex, with 
his judges. Much later, in Tudor times, when the 
right of the two Houses to pass statutes was explicitly 
recognised. Bills laid before Parliament were drafted 
by the judges, and appear to have been finally revised 
by the judges before they received the Royal assent, 
which was not then a matter of form. To this day the 
law officers of the Crown receive separate and in¬ 
dividual summonses (which they ignore) to the meet¬ 
ing of Parliament, and when the King delivers the 
speech from the Throne a group of judges sit on a 
bench immediately facing it. 

The two Houses of Parliament have met separately 
since at least as early as the middle of the fourteenth 

r 

century, but the Parliament that the King addresses in 
person is only one body. In England the old tradition 
is faithfully maintained. Parliaments are summoned 
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by the King, they meet in a Royal Palace, and they 
meet in a room containing a Throne. From this 
Throne the mediaeval King informed Parliament of 
his needs and then withdrew, as he withdraws now. 
The great Lords stayed behind to discuss the matter. 
The Commons felt uncomfortable in the presence of 
such distinguished persons. Moreover, there was no 
room to sit down. So they sought to withdraw to a 
place of their own where they could talk things over, 
and the monks of the Abbey of Westminster obliged 
by the loan of their Chapter House, in which the 
House of Commons continued to meet until 1547- 


The size of the Chapter House is evidence that the 
early House of Commons was not a large body. The 
boroughs in particular grumbled at the expense of 
having to send to London representatives whom they 
had to pay, and one borough, Torrington in Devon, 
has won a text-book immortality by securing perpetual 
release from the obligation of sending two of its bur¬ 
gesses to Parliament. Often, too, the Royal writ was 
ignored; in many fourteenth and early fifteenth cen¬ 
tury Parliaments borough representatives did not num¬ 
ber more than half a dozen. It is probable that the 
early Parliaments broke up into sections representing 
various interests or, in mediaeval language, estates. 
The merchants probably taxed themselves separately. 
The clergy certainly did so, authorising in convoca¬ 


tion taxes that were later approved by Parliament un¬ 
der an arrangement that continued until after the 
Restoration, when it was brought to a close by a 
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verbal agreement between the Lord Chancellor and 
the Archbishop of Canterbury. 

It followed from the whole purpose of Parliament 
that both counties and boroughs required to be repre¬ 
sented by local men, since only a local man could say 
what the people in his part of the country were likely 
to think about the King’s demands. But it also fol¬ 
lowed that, at any rate in the more distant parts of 
the realm, a desire would manifest itself to save money 
by choosing a representative who did not live too far 
from London, and the obligation to elect a local resi¬ 
dent was therefore made statutory in 1413. This 
Statute was not formally repealed until 1774, but the 
obligation had long ceased to be observed and the 
plea that it had fallen into desuetude was successfully 
raised against an attempt to enforce it—the only plea 
of its kind in the whole history of English law. In 
the United States the local condition is still operative. 
The United States is a federation and it is accordingly 
felt proper that in both Houses of Congress the States 
should be represented by persons resident within 
their borders. The Constitution goes no further than 
this. But convention in the English sense of the term 
has also laid down that a member of the House of 
Representatives must be a resident in the congressional 
district for which he is returned. 

This arrangement is largely responsible for the 
weakness of the House of Representatives as com¬ 
pared with the House of Commons. Over large areas 
of the United States representation remains perma¬ 
nently under the control of the same party. The 
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North-East is overwhelmingly Republican; the South 
is proverbially solid for the Democrats. It follows 
that an American who cherishes political ambitions 
can never become a member of either House of Con¬ 
gress if holding Republican opinions he lives, for ex¬ 
ample, in Alabama, or holding Democratic opinions 
he lives, for example, in Maine; and this is how it 
comes about that men who have had no congressional 
experience can become figures in national politics and 
even as presidential candidates. 

To-day both Congress and Parliament meet annu¬ 
ally, the former under the provisions of the Constitu¬ 
tion, the latter under an arrangement that developed 
almost accidentally at the beginning of William Ill’s 
reign. Earlier Kings had received their traditional 
revenues—the customs—for life, and accordingly sum¬ 
moned a Parliament only when they wanted more 
money. But William Ill’s first Parliament was sus¬ 
picious of a Crown handsomely endowed and there¬ 
fore no longer under control. In spite of the King’s 
protests it conferred the customary revenues for one 
year only. The arrangement has been maintained ever 
since, and as neither the military forces nor the civil 
servants of the Crown can be paid without a grant of 
revenue. Parliament necessarily meets every year to 
vote supply. 

In England supply was the only matter to which 
Parliament necessarily attended from the very begin¬ 
ning, though in fact, like Congress, it has become 
predominantly an instrument of legislation. But the 
legislative rights of Congress are explicitly conferred 
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upon it by the Constitution, which makes it impossible 
for legislation to originate from any other source, 
whereas in England Parliament’s legislative powers 
are the results of gradual but sustained encroachments. 
In its early days Parliament could petition the Crown 
to redress a grievance and if the grievance were gen¬ 
eral it could best be redressed by the passage of a law. 
As a means of compelling the Crown to give ear to its 
petitions Parliament made it clear that until its griev¬ 
ances had been redressed it would not vote the supply 
desired by the Crown. It often happened, however, 
that while the Crown got its supply on the strength 
of an undertaking to redress submitted grievances. 
Parliament was subsequently dissatisfied with the way 
in which the undertaking was carried out, if, indeed, 
its execution was not postponed indefinitely. Parlia¬ 
ment therefore hit on the device of incorporating in 
its petitions the remedy that it desired, and, by a natu¬ 
ral course of development, what started as a petition 
became a Bill with the petitionary part confined to 
the preamble or omitted altogether. Parliamentary 
Bills continue to bear traces of their origin in the 
formula of enactment with which they open, but the 
words “Be it enacted by the King’s Most Excellent 
Majesty,” originally a prayer, have become in effect a 
command. 

All this tradition survived in the American Colonies 
to the extent of making it inevitable that Congress 
should be the instrument of legislation, but with the 
disappearance of the Crown the formula of enactment 
of Congressional Bills was necessarily changed and the 
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long historical struggle that has placed power in the 
hands of the representatives of the people has left no 
trace on the formal language of an Act of Congress. 
Though traditions that have died out in England fre¬ 
quently remain active in the United States, the War 
of Independence effectively scrapped the most an¬ 
cient tradition of all: in England the Royal assent, by 
which a Bill becomes law, is still given in Norman 
French: “Le Roi le veult,” though the House of Com¬ 
mons has recorded its proceedings in English since the 
year 1414. In America the arrangements for the Pres¬ 
idential assent derive from nothing more ancient than 
the English Revolution. The events of 1688 left the 
Crown with a power of veto, which was occasionally 
exercised for twenty years and then lapsed. In the 
United States the Presidential veto is still active and is 
regularly used, though it may be overcome by a two- 
thirds vote in both Houses. 


Institutions do not work of themselves. They are 
what they are made by the men who function under 
them. A striking feature common to both Parliament 
and Congress is the important part played by lawyers 
in their proceedings. This strong representation of 

the law in politics is not due wholly to the fact that 
the English are a law-abiding people and that t e 
Americans carried on their tradition so emphatica y, 
indeed, that a minor but deliberate act of lawlessness 
such as the Boston Tea Party is rightly taken to be an 
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outstanding historical event. The large number of 
lawyers in the early English Parliaments, and particu¬ 
larly in the Lower House, was due to the fact that 
they constituted the only class of men for whom pro¬ 
longed absences in London did not occasion a serious 
disturbance of the normal course of their lives. They 
had business in the King’s Courts at Westminster and 
they were prepared to kill two birds with one stone, 
the more so because their expenses were paid by their 
constituents if they could go to the capital as members 
of Parliament. Indeed, in Edward Ill’s reign the 
knights of the shire who went up to Parliament as a 
matter of public duty were so disturbed at the grow¬ 
ing number in their ranks of lawyers who found it 
convenient to combine politics with their profession 
that they caused a statute to be passed making lawyers 
who practised in the King’s courts ineligible for elec¬ 
tion on the ground that they were using their repre¬ 
sentative position to attract clients. 

The statute did not keep lawyers out of the House 
and the problem was eventually solved in a different 
way. The House as a whole took up individual petiti- 
tions that its lawyer members laid before it, being 
stirred to do so partly by the fact that Parliament it¬ 
self was a High Court and partly by the fact that its 
business was to get grievances redressed. This was 
the origin of private bill legislation. Private bills in 
Britain now-a-days are normally promoted by mu¬ 
nicipalities, railway companies, and other large or¬ 
ganisations, but individual cases normally are not 
taken up. Until the first Divorce Act was passed in 
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1857, however, a private bill was the only means by 
which a marriage could be legally dissolved, and at a 
somewhat earlier period it was the only means by 
which a landowner could enclose waste or common 
land. Individual private bills have a much longer his¬ 
tory in America, where they are the orthodox means 
of bestowing pensions upon allegedly deserving in¬ 
dividuals and where they were passed literally by the 
thousands until late in the nineteenth century, when 
President Cleveland had the courage to veto them en 
bloc . 

Long after a seat in Parliament had ceased to fur¬ 
ther a practising lawyer’s professional ambition, the 
law continued to supply more than its due proportion 
of members because parliamentary life was not incom¬ 
patible with a practice at the Bar. Until fairly re¬ 
cently the sittings of the House began only shortly 
before the Courts rose for the day; it is the heavy 
committee work in the mornings that nowadays 
makes it difficult for a lawyer to find time both for his 
professional work and his Parliamentary duties, and 
that, with the increasing length of sessions, is turning 
politics into a separate profession. There were, how¬ 
ever, other and more cogent reasons for the presence 
of a large contingent of lawyers in the mediaeval 
House of Commons. With the clergy ineligible, they 
were the only class in the community who were com¬ 
pletely literate and at their ease when handling docu¬ 
ments. Not until after the redistribution of land, 
which was one of the consequences of the Reforma¬ 
tion, did there arise in England a class of gentlemen 
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of independent means who were marked out by their 
position to represent their communities and by their 
inclinations to undertake public duties. The course of 
land settlement in America has obstructed the emer¬ 
gence of such a class, and even more than in England 
the average American business man is too completely 
occupied with his own affairs to have time to attend 
to politics. The causes that brought about a prepon¬ 
derance of lawyers in the early English Parliaments 
are thus still operative in the United States; more than 
half the members of the modem House of Repre¬ 
sentatives are lawyers by profession. 

It contributes greatly to the smooth working of 
American institutions that this should be the case, be¬ 
cause the relationship between the legislature and the 
courts is much closer in America, both in national 
politics and in the States, than it is in England. In 
England there is never any doubt that an Act of Parli¬ 
ament is the law of the land, but in America a Bill 
duly passed by the legislature still faces the possibility 
of being questioned as to whether it is in accordance 
with the Constitution either of a State or of the 
United States. It is all to the good that this question 
should be discussed by keen legal minds while the Bill 
is still in draft and that the Courts, which eventually 
will have to pronounce upon it, should be left in no 
doubt whether in the opinion of its promoters the 
Bill lies comfortably within the framework of the 
Constitution or is an attempt to give new elasticity to 
the provisions of the latter. 

Whether the existence or non-existence of a large 
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and public-spirited leisured class is politically advan¬ 
tageous may well be a matter of dispute. In England 
the leisured class dominated English politics from the 
Long Parliament until the close of Queen Victoria’s 
reign. In the easy-going ei 
full advantage of its opportunities, and grave abuses 
crept in under the cover of maintaining the Revolu¬ 
tion settlement. The vision of even high-minded men 


ghteenth century it took 


is limited by their circumstances, and the leisured 
class has left behind it in England a memory of legis¬ 
lation in the interests of members of their own body 
that nowadays arouses some bitterness and threatens 
reprisals in kind from those who were so long the 
under-privileged. In the United States the Southern 
States, and particularly Virginia, were prepared to 
supply Congress with senators and representatives 
drawn from the body of large-scale landowners, and 
did supply them during the first generation of the 
Constitution’s history. It is worth noting that in this 
period the House of Representatives was a stronger 
element in the Constitution than it has ever been since. 


and that with the transfer of political power to the new 
frontier states of the Middle West and to the rapidly 
growing commercial and industrial states of the 
North-East pre-eminence passed to the Senate in 
which the old-fashioned type of American gentleman 
continued to sit up to the time of the Civil War. But 
though there was nothing in American constitutional 
history to correspond to the long predominance of 
county families in the House of Commons, abuses 
have slipped into American politics under cover of 
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the Constitution at least as easily as they crept into 
English politics under the cover of the Revolution 
Settlement. It is true in both countries that the price 
of political honesty no less than of political liberty is 
eternal vigilance and that temptations to the private 
acquisition of public funds will not be resisted by any 
representative body unless it feels itself responsible to 
a vigorous and well-informed public opinion. 



Parties 


Q HROUGHOUT the English-speaking 

world, politics are party politics. But 
neither in England nor in the United 
States is it immediately clear why parties should have 
acquired their present hold on the political system. 
In England the origins of party can be traced back to 
Tudor times, and the first great split in English poli¬ 
tics occurred over religion. Religion, however, is one 
of the subjects on which men cannot easily agree to 
differ because they cannot admit that there are two 
sides to the question. The truth that they hold is the 
whole truth; those who disagree with them are 
damned eternally,*and discussion is futile. Two cir¬ 
cumstances, however, made it possible for parties to 
develop in England around the religious core. The 
first was the overwhelming strength in Tudor times 
of the position of the Crown. Nowadays it is Parlia¬ 
ment’s business to take decisions but in Tudor times 


decision lay with the Sovereign to whom Parliament 
could at best make humble representations. Secondly, 
the House of Commons, which was steadily gaining in 
strength throughout the Tudor period, has always felt 
that its main business was the redress of grievances, 
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and in the later sixteenth century it was clear that 
both Catholics and Puritans had a grievance. So long, 
however, as political controversies continued to be 
conducted on religious lines, party development could 
not have proceeded far without threatening to break 
up Parliament altogether. A very different situation 
was created when the religious issue in the form in 
which it was presented to the House of Commons be¬ 
came a part of the more general issue of the relations 
of Parliament with the Crown. In its earlier dealings 
with the Stuart Kings the House of Commons was 
almost, if not quite, unanimous. The cleavage came 
when Parliament made claims on the Crown that, 
though they might be presented as the reassertion of 
ancient privileges, involved a real transfer of power. 
Such a situation arose with the preparation of the 
Grand Remonstrance in 1641. It was finally, carried 
by a majority of eleven, and parties as England has 
since known them really originated with that historic 
division. 

The position that it created was full of peril, and 
the peril was not averted. The Civil War turned the 
Long Parliament into the Rump, and it was only after 
years of painful experience that opinion throughout 
the country determined on the maintenance of the 
monarchy. Then the members whom the Rump had 
so long excluded returned to their seats; the Long 
Parliament became its true self again and made the 
Restoration certain before it declared itself dissolved. 
After the Restoration the development of parties 
was again overshadowed, faintly in the reign of 
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Charles II, sharply in the reign of his successor, by 
the old issue of parliamentary versus regal powers. 

Even nowadays when English history is no longer 
viewed through orthodox Liberal spectacles it is 
something of a paradox to suggest that Charles II was 
less of a constitutional King than his brother and suc¬ 
cessor. But when Charles accepted a pension from 
Louis XIV he undermined the power of the purse 


upon which Parliamentary influence over the Crown 
was based, whereas James II sought only to assert the 
Royal prerogative in a region in which it had never 
been clearly defined. The laws in regard to which he 
claimed both a suspending and a dispensing power 
were religious laws, and his prerogative flowed from 
his position as Supreme Governor of the Church of 
England. This title had been bestowed on Queen 
Elizabeth rather more than a century before in substi¬ 
tution for that of Supreme Head assumed by Henry 
VIII. A certain discretion in the application of laws 
is permitted to every government—at the present day 
it is accorded to the Home Secretary when he exer¬ 
cises the prerogative of mercy on the Crown s behalf 
—and, at any rate as regards the dispensing power, 
James II had something of a constitutional case. But 
whereas Charles II’s action was personal and was in 
any case not likely to survive the next crisis in Euro¬ 


pean affairs, James II was seeking to assert new powers 
not for himself but for the Crown, and to assert them 


to the confusion of the Reformation settlement on 
whose maintenance in principle the internal peace of 
the realm depended. In the last resort Charles II un- 
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derstood his people and knew how far he could go, 
whereas James II with his strong inheritance of Stuart 
doctrinarism did not; and so Charles was never in real 
danger of going on his travels again, whereas his 
brother was driven into exile. 

In the last thirty years of the formative seventeenth 
century, while the religious issue was still brewing, 
the constitutional situation gradually cleared up. It 
became clear first that the King could not administer 
public affairs with their growing complexity without 
the daily assistance of a body of councillors, and, sec- 
ondly, that the administrative work of those council¬ 
lors could not be effective unless they possessed the 
confidence of Parliament. One further step remained 
to be taken, a step that appears easy in retrospect but 
that must have seemed extraordinarily bold to those 
who actually took it. Perhaps, indeed, it would never 
have been taken but for the combination after the 
death of William III of the emergency of a great war 
and the presence of a woman on the Throne. 

The situation presented itself in somewhat different 
but happily converging terms to the parties principally 
concerned, the Crown and the House of Commons. 
To the Crown it became apparent that the Council 
would prove a broken reed unless it were unanimous. 
Failing unanimity, the grave matters under discussion 
rendered violent disagreement certain, and if her coun¬ 
cillors tendered contradictory advice what was the 

w 

Queen to do? From the point of view of the House 
of Commons it became clear that the responsibility to 
itself that it desired to assert could only be imposed 
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on the councillors as a body. It might well be that one 
of its members drew upon himself the special censure 
of the House, but even if, as a consequence of that 
censure, he was forced to resign, the general policy 
that had resulted in his censured action was likely 
enough to be continued by his colleagues who had 
not resigned because they had not been attacked, and 
then what was the House of Commons to do? The 
only possible answer that either the Queen or the 
House could give was that there must be a body of 
ministers so united that if one were attacked and fell 
the others necessarily fell with him, and the only 
sentiment that could create the political tie thus felt to 
be essential was the sentiment of party. It is no doubt 
true that differences in religious outlook, differences 
in opinion as to the powers of the Crown, and differ¬ 
ences of economic views between townsmen and 
countrymen, all helped to create a definite line of 
party cleavage. But what made the dominance of 
party feeling politically necessary was that the rela¬ 
tions between the Crown and Parliament had now 
reached such a stage that only a united ministry re¬ 
sponsible, though in slightly different senses of the 
term, to both, could enable them to function smoothly. 
The device was characteristically English in that it 
evaded the fundamental question which, if definitely 
raised, would have divided Englishmen into monarch¬ 
ists and republicans and produced another Civil War. 
But evasive though it was, the arrangement worked 
and still works. To this day the Crown nominally 
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appoints ministers 1 and the real confidence of the 
House of Commons keeps them in office. 

The reign of Anne is generally and rightly regarded 
as marking the triumph of party in English political 
affairs. Two qualifications need, however, to be borne 
in mind. First, parties had been felt to be not quite 
respectable. They received opprobrious nicknames— 
Whigs from lawless Scottish Covenanters, and Tories 
from, if anything, slightly more lawless Irish Catholics 
—and the names stuck. Secondly, it is true that Queen 
Anne fought the great war with a Whig ministry but 
a Tory ministry made the peace that ended it. As her 
reign went on, the members of the Council became 
more and more definitely of the same party com¬ 
plexion. But her death created a crisis and at the 
height of that crisis two great Whig Lords, Somerset 
and Argyll, dashed to London, broke in on the Coun¬ 
cil, which was not itself of one mind on the dynastic 
issue, and by their intervention made it certain that 

w 

the heralds should proclaim King George and not 
King James. What the two Whig Lords had in fact 
done, as they may themselves perhaps have realised, 
was to turn out the Tory ministry without the for- 
mality of a Parliamentary vote. 

The accession of George I made a Whig Govern¬ 
ment certain because the loyalty of the Tories could 

• r 

1 1 lie normal procedure is that, on tendering his resignation, 
a retiring Prime Minister advises the Sovereign for whom he should 
send. I he party leader sent for is invited to form an administra¬ 
tion. If the invitation is accepted the new Prime Minister submits 
a list of appointments to his Cabinet for formal approval. 
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not be trusted, 2 and the Whigs continued in office 
for as long as this situation prevailed, that is to say 
until the accession of George III in 1760, by which 
time Jacobitism had become no more than a romantic 
memory. The Whigs fell from power as soon as the 
circumstances that had put them into power ceased to 
operate, and by the swing of the political pendulum 
their half-century of power was followed by an even 
longer period of almost unbroken opposition. It 
speaks volumes for the hold that party had obtained 
over political thought in England that party lines 
remained firmly drawn when first one party and then 
the other was out of office for fifty years at a time; 
and it is because party was established in the English 
constitutional fabric that, when the old party divisions 
became obsolete after the growth of industrialism and 
the rise of the middle class, party organisations, though 
with new names, could still dominate the political 
scene and determine the composition of Parliaments. 


It is significant of the extent to which the American 
Colonies had become intellectually divorced from the 
Mother country and had developed their own meth¬ 
ods of thought, that the whole of this remarkable 
development of party in eighteenth century Britain 
was ignored by the Philadelphia Convention. Plan¬ 
ning for the United States as a whole, the Convention 
had to transcend party, and Madison, who appears 


2 See p. 43, supra, n. 
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from the records to have done more than any member 
to guide its proceedings, afterwards expressed himself 
on the matter with a warmth of language unusual with 
him. “The history of almost all the great councils 
and consultations held among mankind for reconciling 
their discordant opinions . . . may be classed among 
the most dark and degraded pictures which display 
the infirmities and depravities of the human charac¬ 
ter.” Now and again an exception is found, and when 
it occurs “the convention must have enjoyed in a very 
singular degree an exemption from the pestilential in¬ 
fluence of party animosity—the disease most incident 
to deliberative bodies, and most apt to contaminate 
their proceedings”. ( Federalist , No. 37). 

In fact, the line of division in the Philadelphia Con¬ 
vention was between large and small States, with the 
slavery issue looming in the background, so that the 
already traditional differences between British Whigs 
and Tories were not likely to affect its proceedings. 
But Madison went much further. He assumed that 
party feeling would play no part in the political life 
of the United States as a whole. Mankind are dis¬ 
posed, he frigidly observed “to fall into mutual ani¬ 
mosities” so that “where no substantial occasion 
presents itself, the most frivolous and fanciful distinc¬ 
tions have been sufficient to kindle their unfriendly 
passions and excite their most violent conflicts’*. The 
English political developments of the past century 
having been dismissed in this off-hand fashion, Madison 
proceeded in his most professorial style to lay down 
the true lines of division between the members of the 
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same community. “A landed interest, a manufactur¬ 
ing interest, a mercantile interest, a moneyed interest, 
with many lesser interests, grow up of necessity in 
civilised nations, and divide them into different classes, 
actuated by different sentiments and views. The regu¬ 
lation of these various and interfering interests forms 
the principal task of modem legislation and involves 
the spirit of party and faction in the necessary and 
ordinary operations of the Government.” ( Federalist, 
No. io). Similarly Hamilton, with some appreciation 
of the part that the leisured classes played in the poli¬ 
tics of his time, pointed out that mechanics and artisans 
would normally vote for merchants, and small land- 
owners for their richer fellows, so that “from the 
natural operation of the different interests and views 
of the various classes of the community, whether the 
representation of the people be more or less numerous, 
it will consist almost entirely of proprietors of land, 
of merchants, and of members of the learned profes¬ 
sions who will truly represent all those different inter¬ 
ests and views”. ( Federalist , No. 35). 

In thus translating political divisions into economic 
terms, both Madison and Hamilton were well ahead 
of their time, but they missed the whole meaning of 
party to contemporary minds, with consequences that 
have affected, and perhaps dominated, the whole 
course of American politics. Madison and Hamilton 
both argued that the various interests which would 
seek to express themselves in Congress would be es¬ 
sentially local and that the size and comprehensiveness 
of the American federation would cause them to 



THE TWO CONSTITUTIONS 


98 

cancel one another out and make it impossible for 
there to be a majority of interests permanently con¬ 
trolling the minority. On the whole this has proved 
to be a shrewd analysis. The two great American 
parties are combinations of interests, and their strength 
is local, though locality embraces a much wider area 
than either Madison or Hamilton ever contemplated. 
Roughly speaking, the States of the Union to-day fall 
into four main groups: the manufacturing North- 
Eastern group, which is in the main Republican, the 
Agricultural South, which is overwhelmingly Demo¬ 
cratic, the central farming States, whose support is 
sought by both parties, and the still mainly agricul¬ 
tural and grazing but rapidly industrialising West, 
whose rising importance is one of the major political 
developments of the present century. It is the con¬ 
stant endeavour of both the political parties to extend 
their influence beyond their respective citadels by 
forming alliances with either, or preferably both, of 
the two uncertain groups and so to assure themselves 
at any rate of the presidency and it may be of major¬ 
ities in Congress as well. Such tactics demand, and 
have brought about, a high degree of political organ¬ 
isation, and have yet enabled the English party tradi¬ 
tion to develop luxuriantly on the American side of 
the Atlantic. 

T he development has been slow. In the first thirty 
years of the Constitution’s history a real line of party 
cleavage presented itself. There were those who 
wished to exploit to the utmost the powers assigned 
to the Federal Government and there were those who 
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were emphatic in the assertion of States rights. The 
former group took the name of Federalists, the latter, by 
way of calling attention not merely to the existence 
but to the quality of their States, called themselves 
Republicans. This second group, to the confusion of 
English students, became the spiritual fathers of the 
modem Democrats. Neither of the original parties 
had the breath of life in them. The Federalists, rightly 
foreseeing the power of money in a community that 
would need capital to develop its magnificent untapped 
resources, aimed at the establishment of an effective 
central bank. They did not entirely achieve their 
object and the severe shock sustained by the Ameri¬ 
can economy as recently as 1933 suggested that new 
approaches had still to be discovered. But by 1820 
the Federalists had won all along the line and their 
party fell to pieces for lack of new worlds to conquer. 
A little later, the need of party being felt as a means 
of organising the electorate, the name Whig was bor¬ 
rowed from English politics but could not bear trans¬ 
plantation to American soil, and it was not until the 
slavery question became acute that the old Federalist 
Party re-emerged, this time with the name Repub¬ 
lican, the reference being not to the many republics 
that composed the States but to tne one great republic 

that was over them all. 

The fate of the earlier Republican Party was even 
more pitiful. If the Federalists starved, the original 
Republicans died of over-feeding. In the first genera¬ 
tion of the Constitution’s life, ten new States were 
added to the original thirteen and it was clearly neces- 
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sary for these young communities to become properly 
self-conscious before any party insistent upon States 
rights could become a political force. But the self- 
consciousness that eventually found political expres¬ 
sion was that generated on the frontier. The great 
expansion of America from the Atlantic to the Pacific 
produced the typical American man as the nineteenth 
century knew him, a sturdy individualist, used to 
grappling with nature and contemptuous of the us¬ 
ages, social no less than political, of the older organised 
societies back East. These men were the American 
Democracy, which first asserted its political rights 

to the presi¬ 
dency in 1828, and it is among the little ironies of 
history that the name Democrat came particularly to 
attach itself to those who held that one man had a 
perfect title to own another provided that his skin 
was of a different colour. 

In England, party has been integrated into the 
fabric of government. In America, with all powers 
neatly distributed under the provisions of the Con¬ 
stitution, it could not be, and the result has been an 
elephantiasis of party that is at once all-pervading 
and wholly irresponsible. Private Willis’s observation 
in Gilbert and Sullivan’s opera “Iolanthe”’ that: 

“Every boy and every gal 
That comes into this world alive 
Is either a little Liberal 
Or else a little Conservative” 

was ceasing to be true at the time when it was first 


with the election of Andrew Jackson 
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uttered. In that gay opera itself Strephon enters 
Parliament as a Liberal Unionist and so secures the 
vote of both the traditional Parties, and there have 
been many new developments since then. But in the 
United States, in spite of occasional third parties, 
which are generally local in character, such as the 
Farmer Labour Movement, it is on the whole fair to 
assert—paraphrasing Gilbert’s rhyme—that every for¬ 
eign immigrant’s brat grew into a real American man 
by becoming a little Democrat or else a little Repub¬ 
lican. It is in assimilating the immense foreign immi¬ 
gration that the two great American parties have 
principally justified their existence. They have been 
schools of citizenship, and not very well-conducted 
schools either. The absence of social services until 
quite recently in a country that was exceptionally 
well able to afford them has given the parties their 
chance. To the local organiser, called the precinct 
captain, the immigrant looked for a job and for help 
if he got into trouble. There is something of the 
Friendly Society about both the American Parties. 
But it is a Friendly Society partisan in intention and 
often unscrupulous in method. What it wants from 
its members is votes, and in so far as the members are 
willing to give their votes, they are well looked after 

in return. 

So comprehensive are the organisations and so 
elastic the principles of the two traditional parties 
that attempts to break down their monopoly of na¬ 
tional politics have regularly failed and now appear to 
have been abandoned. It is significant that there is no 
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nation-wide Labour Party in the United States. The 
class consciousness implicit in the name is antipathetic 
to American thought, and although, as British experi¬ 
ence has shown, this limitation can be transcended, 
a serious practical difficulty is presented by the lack 
of unity in the American Labour movement. But 
account must also be taken of another factor of great 
moment in the practical working of American politics. 

The range of opinion included in each of the his¬ 
torical parties is very wide, so that a new idea—and 
new parties stand for new ideas—though initially more 
congenial to the traditions of one party, may never¬ 
theless hope to commend itself to progressive elements 
in the other. Moreover, any new line of policy must 
reckon with the possibility, constantly present to 
American minds, that its expression in terms of law 
may call for constitutional amendment. It is therefore 
both natural and expedient for the advocates of a new 
idea to form themselves into a pressure group capable 
of exerting influence upon both parties and of sup¬ 
porting either of them as circumstances demand. 
Thus the younger and bolder of the two American 
Labour federations formed during the 1944 presi¬ 
dential campaign a Political Action Committee, which 
worked actively for Mr. Roosevelt but which forced 
the Republican candidate to mitigate his statements by 
declaring that certain achievements of the New Deal 
had come to stay. Its effective work has promptly 
reacted upon the organisation of other minority move¬ 
ments; both the Communist and the Socialist parties 
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now act rather as pressure groups than as political 
parties. 

It follows from the elasticity of the party creeds 
that personal ties are an important factor in American 
party life. The not infrequent rule of the “boss,” 
the man able to dominate a local party machine and 
make it serve his own ends, illustrates their strength. 
Like Walpole, the “boss” is aware that every man has 
his price, and American feeling is not necessarily scan¬ 
dalised when it is paid. The way is thus open to cor¬ 
rupt practices such as have often disfigured American 
politics. But zealous service need not be, and perhaps 
in most cases is not, the consequence of a bargain best 
kept dark. It may be the result of enthusiasm for a 
man of special distinction, and an enthusiasm so warm 
that it may transcend party feeling. A precinct cap¬ 
tain may change sides and take the bulk of his follow¬ 
ing along with him because he has been bought over 
or because the local candidate of the opposite party 

is a man whom he admires. 

The same considerations apply in national politics, 
and the fact that the President is both important and 
well known enables him to look for support outside 
the circle of his political supporters. President Roose¬ 
velt appointed Republicans, one of them an cx-Sccre- 
tary of State, to the headship of some service 
departments. There were Democrats in President 
Hoover’s cabinet and the late Mr. Wendell Willkie 
was not barred in his bid for nomination as Republican 
candidate for the Presidency in 1940 by his admission 
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that he had voted for Mr. Roosevelt both in 1932 and 

f 936. 

Of the matters about which he is voting, covering, 
as they do, federal, state and local affairs all at once, 
the average party member is at best, unless he is a 
specialist in such matters, imperfectly informed, and 
at worst, if he is recently naturalised, not informed 
at all. He therefore generally votes the ticket, that is 
to say, the whole list of candidates put forward by his 
party. It must needs be a fairly long list, especially in 
presidential years, when the vote is given not directly 
for the presidential candidate but for members of the 
College of Electors, and it is sometimes enormous. 
Indeed, ballots bearing three hundred, and even more 
than four hundred, names are not uncommon. 

The organisers of parties naturally expect to be 
rewarded for all their trouble and expense, and this ex¬ 
pectation has led to the development of the spoils sys¬ 
tem. The system is an old one and was originally 
devised more than a century ago in the interests of 
the new democracy, which felt that the gentlemen 
back East had managed to secure all the good posts 
for themselves. Its operation has long prevented the 
emergence in the United States of a civil service on 
British lines. It is true that since the passage of the 
Pendleton Act, in 1883, civil sendee reform based on 
the merit system has made much progress in the 
United States. The various new arrangements now 
comprehend all the lower and middle ranks of the 
Civil Service; but they have, on the whole, stopped 
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short of the higher posts, which are too valuable for 
the parties to give up entirely . 3 

American democracy has been no more successful 
in its effort to break the power of the party managers 


by means of direct primaries, that is to say, preliminary 
elections in which candidates are nominated. Nomi¬ 


nations are of great importance over the large areas 
of the United States that are permanently attached to 
one party, whose nominees are sure to be returned. 
What the direct primary does is to choose between 
rival candidates of the same party, thus performing 
much the same duty as was discharged under the con¬ 
stitution of the Third French Republic by the second 
ballots held after instead of before the election. But 


where the party organisation is really strong, the 
direct primary is as farcical as the election. The names 
of the candidates are often settled in a preliminary 
and unofficial party convention, so that in the prim¬ 
ary, as in the election, the voter has nothing more to 
do than vote the ticket. Nevertheless the primaries 
do sometimes decide between rival groups and candi¬ 
dates within the party organisation. 

The Englishman’s comment on parties in the United 
States is identical with the European’s comment on 
parties in England—that there is no real difference 


* In fact, approximately 90 per cent of all federal employees are 
now covered by civil service regulations; and promotion from the 
ranks to the very top is no longer unknown in the United States. 
Critics, however, have stressed the deficiencies of the system as 
compared with the British. Even on the lower levels, there are 
many problems of classification and pay-schedules, of training, 
efficiency standards and promotion, and others, that still wait 
solution. 
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between them. This is true and must needs be true so 
long as there is general agreement on the structure of 
the State. In so far as this truth is peculiarly applicable 
to American parties, it follows from the conditions 
under-which they operate. In any country in which 
majority rule prevails a party bidding for office must 
seek to be all things to all voters, but in no country 
is the electorate so little homogeneous as in the United 
States. In practice, therefore, the business of both par¬ 
ties is to teach the American way of life to persons to 
whom it is not traditional. It is when considered as 
interpretations of a way of life that the two parties 
reveal their contrariety. Man is a social animal; he is 
also a free personality; and practical politics consist 
largely in adjustments of the balance between com¬ 
munal and individual requirements. Broadly speaking 
the Republican attitude is individualistic and main¬ 
tains that, given legal equality of opportunity for 
himself and certain safeguards against the abuse of 
freedom by others, the citizen can and should be left 
to shape his own life and should feel accountable to 
himself for its success or failure; whereas the Demo¬ 
cratic philosophy recognises the responsibility of 
society for the welfare of its members and, stressing 
“equality of opportunity” as an economic problem, 
regards the assurance of a livelihood for all as a social 
duty. In Britain the same basic distinctibn holds and 
accounts for the persistent tendency towards a two 
party system in spite of the occasional emergence of 
third parties. Hence in both countries the two parties 
can unite when the challenge to the national way of 
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life comes from without, but become acutely con¬ 
scious of their differences when it arises from within. 

In the actual evolution of parties, however, on both 
sides of the Atlantic, this parallellism of initial out¬ 
look has been subjected to the influence of widely 
differing circumstances. In Britain a common way 
of life, that had gradually established itself in the 
course of centuries, was challenged by the despotic 
claims of the Stuart Kings, and the origins of parties 
can be traced back to the constitutional struggles of 
the seventeenth century. When, a hundred years 
after the expulsion of the Stuarts, the progress of the 
industrial revolution called for a restatement of the 
British way of life in new economic terms, both 
the historic parties were so firmly established that they 
could successfully claim to handle the new issues and 
another century was to elapse before a new party 
bom of industrialism began to make its voice heard. 
In the United States, the War of Independence, which 
shaped the future of America even more conspicu¬ 
ously than the Great Rebellion shaped the future of 
Britain, was fought against a challenge from without 
and therefore forbade, instead of stimulating, the 
growth of party feeling. In the debates on the Con¬ 
stitution, which were concerned with internal issues, 
opinion began to form along party lines—a develop¬ 
ment roundly condemned by Madison who saw in it 
a threat to national unity. In the event the success of 
the new institutions and the rapid westward expansion 
of the United States quickly put these original divi¬ 
sions out of date and the American way of life as es- 
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tablished in the first fifty years after independence was 
shaped bv opportunity and not by party. 

Not until the slavery issue forced itself into promi¬ 
nence did party assume the importance in the United 
States which it had long engaged in Britain, and it 
is because the Civil War compelled, as no other inter¬ 
nal event before or since, a restatement of the essen¬ 
tial qualities of the American way of life that both 
parties continue to this day to invoke its traditions. 

President (Lawrence) Lowell of Harvard once ob¬ 
served that the organisations of both the great nine¬ 
teenth century English parties were shams, the one 
transparent and the other opaque. Similarly the tradi¬ 
tional appeals of both the American parties arc shams, 
as perhaps any traditional appeal must be, in a coun¬ 
try that takes a pride in moving with the times and of 
whose population a considerable, though now dimin¬ 
ishing, proportion is of foreign birth. Tradition needs 
to be doctored before it can be brought into ef¬ 
fective relation with contemporary facts. Never¬ 
theless the development of both American parties 
has been influenced by their respective traditions. 
The Republicans look back to the “real” America— 
the America which, more than ever in the generation 
after the Civil War, moved towards the fulfilment of 
its manifest destiny. Hence the voting strength of 
the Republican Party is predominantly rural and 
Protestant, though the power that dominates it is that 
of Big Business with its encouragement of the sturdy 
American individualism that favours competition and 
dislikes Government interference. By a parallel proc- 
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ess the Democrats, traditional upholders of the States 
against the encroachments of a too-powerful federal 
authority, have become the champions of the under¬ 
dog. Their voting strength is therefore to be sought 
in the cities, and particularly among Catholic and 
other minority elements. It may be that these lines of 
cleavage will one day become real. Perhaps indeed, 
they have become real since 1932—at any rate real 
enough for the Democratic Party s egalitarian tend¬ 
encies to scandalise its traditional supporters in the 
South. But for the present at any rate both parties 
close their ranks every four years in support of their 
candidates for the Presidency-the great prize whose 
capture is their one constant aim. Here tradition 
counts to an extent rather surprising to an Englishman 
familiar with the immense floating vote that in his 
country nowadays decides elections. In the United 
States membership of parties is still largely hereditary, 
as in the eighteenth century England, 4 and both or¬ 
ganisations strive to keep it so. 

But for all the sham elements in their organisation, 
the American parties are not in themselves shams. 
They represent one of the basic realities of American 
life. From its first beginnings colonisation in North 
America has aimed at the establishment of a society 
and a way of life more perfect than any existing in the 
old world, and a readiness to attempt short cuts to the 

* Compare, however, the wicked Victorian story:— Yes, my 
father was a Conservative, and my grandfather was a Conserv¬ 
ative, so I’m a Conservative.” “Why, you might as well say my 
father was a thief and my grandfather was a thief, so I m a thief. 
“No, then I should have been a Liberal.” 
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ideal is a feature of the American temperament. But 
in the United States as elsewhere, ideals come up 
against hard facts, and the perfectibility of mankind 
has to be sought amid the hazards of the daily strug¬ 
gle for life. More than that, there have at all times 
been rival ways of approach to the perfect state. 
American life has been distinguished by the accept¬ 
ance of a certain degree of social tension. The Eng¬ 
lishman likes things to go smoothly and proverbially 
refuses to meet trouble half-way. But the American 
knows that trouble must be met and likes to feel that 
he is out looking for it. This attitude which might 
lead, and has once led, to the most bitter antagonism 
is tempered by the reflection that it takes all sorts to 
make a world, particularly in a country so large and 
various as the United States with a population to 
which so many and such diverse strains have contrib¬ 
uted. 

This underlying social tension expresses itself in 
various forms—religiously between Protestant and 
Catholic, socially between town and country, eco¬ 
nomically between individual enterprise and planned 
controls, between protectionists and low tariff advo¬ 
cates, and constitutionally in conflicts between the 
separated powers. In England a repudiation by Parli¬ 
ament of a policy recommended by the executive 
Government causes a political crisis; in America it is 
among the accepted possibilities of the Constitution. 
In national politics it is by no means unusual for the 
President to be at variance with one or both Houses 
of Congress, and in the States a dispute between the 
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governor and his legislature is accepted as evidence of 
proper constitutional activity on both sides. While 
the Englishman soon tires of political disputes and 
wishes that the parties would stop quarrelling and get 
on with a job, the American looks to controversy to 
add sparkle and excitement to life. The parties, always 
in conflict because some sort of an election is always 
impending, give to politics that zest that is so congenial 
to American feeling and give it the more effectively 
because their energies are so often expended on mock 
heroics. But in the last resort they are based upon some¬ 
thing solid and really expressive of the national will. 
The hold of the Republicans on the public mind is 
strong enough to stop the Democrats from again run¬ 
ning a Catholic for the Presidency , 5 and the appeal of 
Democratic policies has compelled Republicans to in¬ 
sist that certain New Deal principles have come to 
stay. No doubt the parties are adroit in trimming their 
sails to catch the passing breeze; but their manoeuvres 
illustrate the truth that, for the community as for the 
individual, life offers a perpetual choice of alterna¬ 
tives: and because Americans like to be constantly 
reminded of this choice, the parties are strong and will 

endure. 

5 Yet the well-publicised discovery of an illegitimate child did 
not exclude either the Democrat Cleveland or the Republican 

Harding. 


Senate and House of Lords 


E UCH is the kind of machinery whereby 

the representatives of the people of 
Britain and America find their way into 
their respective legislatures. A further discipline 
awaits them in the two Houses of which each legis¬ 
lature is composed. The United States Senate is the 
strongest and the House of Lords the weakest of all 
upper Houses in the world to-day, and while the 
structure of the Senate has supplied a working model 
to other federal states, no country has copied the 
House of Lords, which was not even the deliberate 
creation of the English themselves. 

In its origins the House of Lords consisted of those 
subjects of the Crown whose importance caused them 
to be summoned as individuals. There is some uncer¬ 
tainty as to the period at which the possession of the 
peerage entitled the holder to a writ of summons. In 
the earlier stages of Parliamentary history the King 
appears to have summoned whom he chose. At a 
somewhat later date a writ issued as a matter of rou¬ 
tine could be accompanied by an intimation from the 
King that the attendance of the person named in it 
was not desired, and the precedent thus set was re- 
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vived by Charles I. But in general the composition 
of the mediaeval House of Lords is of no great signifi¬ 
cance in the country’s constitutional development be¬ 
cause the leading nobles killed one another off in the 
Wars of the Roses. Henry VII’s House of Lords had a 
substantial majority of ecclesiastics. This disappeared 
at the time of the Reformation, one of whose inci¬ 
dents was the exclusion of the mitred abbots from 
Parliament. The number of ecclesiastical peers was 
eventually fixed at twenty-six, at which figure it has 
since remained despite the creation of new bishoprics. 
An attempt to limit the number of lay peers was 
made in George I’s reign, but was unsuccessful. 

The lay peerage remained small throughout the 
Tudor period, numbering about sixty at the end of 
Elizabeth’s reign, and during the next century new 
creations were by no means numerous. But the first 
half of the eighteenth century, the age of the great 
landowners, saw new creations on a considerable 
scale, including a fine crop of new dukedoms, and this 
was the body of hereditary territorial aristocrats 
which controlled the House of Commons through 
pocket boroughs. Pitt considerably altered the com¬ 
position of the House of Lords by advising the Crown 
to award peerages to rich merchants, and in his day 
the House first assumed the form that it has since 
retained of an assembly of men who have inherited 
both position and wealth. The new creations did not 
at first alter the balance of political power, Pitts re¬ 
peated attempts at reform all breaking down, and the 
place of the House of Lords in the constitution was not 
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seriously affected until 1832. The gradual decline in 
the powers of the House of Lords continued through 
the nineteenth century and was eventually accelerated 
by the fact that Mr. Gladstone’s adoption of the pol¬ 
icy of Home Rule for Ireland drove many Liberal peers 
into the Conservative camp and gave the House its 
one-sided party complexion. When a Liberal Govern¬ 
ment was returned to power in 1906 with an immense 
majority in the House of Commons, conflict with the 
Lords was inevitable. It culminated in the passage of 
the Parliament Act of 1911, which permits the House 
of Lords to delay a Bill for two years, unless it is a 
Money Bill, when the period is reduced to one month. 
At the expiry of the stated time the Bill can receive 
the Royal assent without the House of Lords having 
consented to its passage. 

The preamble to the Parliament Act stated that it 
was intended to reconstitute the House of Lords on a 
popular instead of a hereditary basis, but no steps 
have been taken to implement this undertaking. 
There has been no need to take them because the 
present arrangement has worked smoothly. This de¬ 
velopment, which was hardly expected when the 
Parliament Bill became law, is due partly to the fact 
that in the 34 years between the passage of the Parlia¬ 
ment Act and the return of the Labour Party to 
power, no new subjects of acute political controversy 
presented themselves, and partly to the fact that at 
least three-quarters of the members of the House of 
Lords do not act upon their writs of summons. The 
House of Lords as it actually functions is a small 
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body including many men of personal distinction, 
able to ventilate issues of public interest with which 
the House of Commons has no time to deal at length. 
It remains, however, a predominantly Conservative 
body and is therefore not as effective as it might be. 
When circumstances convince the English people that 
they need a second chamber of a kind that Americans 
would describe as having teeth in it, the House of 
Lords will be reconstructed, and reconstruction will 
then be facilitated by the fact that the mass of heredi¬ 
tary peers have ceased to attend. 1 


There is, of course, no hereditary element anywhere 
in the American Constitution, and though a few 
names have persisted on the senatorial roll for long 
periods, the strength of the Senate resides in the fact 
that, under a federal Constitution, its members repre¬ 
sent the States. But by one of the little paradoxes in 
which history delights, this source of strength is also 
a source of weakness because every State of the Un¬ 
ion is represented by two senators, Nevada, with a 
population of about one hundred thousand, having 
the same representation as New York with a popula¬ 
tion of some thirteen million. Americans who wish 
to reform the Senate are tempted to remodel the 
boundaries of States and more particularly to raise the 

1 A Bill placed before the House of Commons in January 1948 
would curtail the Lords’ power by further restricting the period 
by which a Bill may be delayed, from two years to one. 
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great urban areas, such as New York and Chicago 
with their large populations, to the dignity of State¬ 
hood. One great change in the Senate’s constitution 
has actually been made. Until 1913 the members of 
the Senate were elected by the State legislatures. In 
that year the seventeenth amendment to the Constitu¬ 
tion transferred election to the people. The change 
was not so great as it would appear because the system 
of voting the ticket meant that members of the State 
legislatures were in most cases returned already 
pledged to elect as Senators the persons chosen by the 
direct primary or imposed upon it by the local party 
managers. 

The seventeenth amendment had no effect on the 
powers entrusted to the Senate by the Constitution. 
Ample though they are, they are smaller than were 
first conferred by the Philadelphia Convention. The 
first draft of the Constitution gave the Senate the ap¬ 
pointment of ambassadors and judges as well as 
the negotiation of treaties, and the question whether the 
President should be elected by the Senate or by the 
House—no one advocated direct election by the peo¬ 
ple—was left open until the convention had reached 
its final stage. In legislation the two Houses have 
equal powers. It is true that Money Bills have to 
originate in the House, but as the Senate can and does 
amend them in such a way as to transform their char¬ 
acter this provision is of little practical importance. 
Except in the case of Money Bills it is quite usual for 
the House and the Senate to be dealing at the same 
time with the same subject, each Chamber having its 
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own Bill, 2 an arrangement that the course of constitu¬ 
tional development has made impossible in England. 
In the Tudor and Stuart periods, when the two Eng¬ 
lish Houses were roughly equal in power and when 
each could completely veto the proceedings of the 
other, conferences between their members to adjust 
differences of opinion were part of the regular consti¬ 
tutional procedure. They have since become obsolete 
in England because the eighteenth century House of 
Lords dominated the House of Commons and the 


nineteenth century House of Commons could usually 
impose its will on the House of Lords. In the United 
States these conferences between delegations from the 
two Houses are regularly held because they are indis¬ 
pensable to the effective working of the constitution. 
Without a conference it would hardly be possible for 
any Bill of importance to be passed. 

It would seem that the framers of the Constitution, 
who knew their English history and were determined 
to avoid autocracy in government, had present to 
their minds some analogy between the President and 
the mediaeval King working with a body of council¬ 
lors. The Senate as originally constituted could not 
have numbered more than twenty-six and in fact 
numbered only twenty-two. It was therefore of a 
size to serve as a council, and it appears significant in 
this connection that the Constitution makes no men¬ 
tion of a Cabinet. Washington called his depart- 


s This is why American legislation is often referred to by the 
names of its two parents, the one a Senator and the other a Repre¬ 
sentative—for example, the Hawley-Smoot Tariff, or the Taft- 

Hartley Labor Act. 
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mental heads into consultation, his successors have 
followed his example and English precedent has 
caused the name Cabinet to be applied to the group 
thus formed. But its meetings are a matter of usage 
only and no President is under any constitutional ob¬ 
ligation either to appoint a Cabinet or to call its mem¬ 
bers together. It was definitely intended that the 
President should work with the Senate in the matter 
of public appointments. All important appointments 
require senatorial approval, and Englishmen discov¬ 
ered with some surprise during the recent war that 
the Senate’s consent is required to promotions in the 
higher ranks of the Army. The President’s nomina¬ 
tions to the bench of the Supreme Court and to places 
in his own Cabinet require the Senate’s consent before 
they can become effective, and this consent is by no 
means a matter of course. As recently as President 
Coolidge’s day a Cabinet nomination was rejected by 
the Senate, and the Supreme Court has been a battle¬ 
ground between President and Senate in the past and 
may possibly become one again in the future. When 
a nomination is submitted to the Senate it is referred 
to a committee which, if the majority in the Senate— 
and hence of the committee—is hostile to the Presi¬ 
dent, may not report for a considerable time. When 
it reports, its recommendation is considered by the 
Senate in what is called executive session. The Sen¬ 
ate’s rules exclude the public from such a session, but 
though the doors of the Chamber are nominally 
closed somebody is always listening at the key-hole. 
The general procedure in the matter of appointments, 
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which nowadays run into many thousands, has been 
settled by usage. Federal appointments of national 
importance are dealt with by the Senate as a whole. 
Appointments geographically and politically associ¬ 
ated with localities and within states are referred to 
one or both of the Senators of the State concerned if 
they are of the President’s party, and are agreed to by 
what is called the courtesy of the Senate. On the 

r 

other hand, the veto of the Senator to whom the nom¬ 
ination has been referred is absolute; it is on record 
that a Senator once objected to a man on the ground 
that he was “personally obnoxious” and that the Senate 
sustained his objection. In cases where neither of the 
Senators of a State is of the President’s party, all ap¬ 
pointments within states are referred to the State’s 
delegation in the House of Representatives, who are 
normally consulted about minor appointments in their 
particular districts. When there are no Representa¬ 
tives to consult, as happens in all the Southern States 
when a Republican President is in office, appoint¬ 
ments are referred to the State Committee of the ma¬ 
jority party. 

There is only one expedient by which a President 
can be reasonably certain of getting the immediate 
consent of a possibly hostile Senate to his nomination 
to a major post and that is for him to nominate a Sen¬ 
ator. Here the courtesy of the Senate operates to pre¬ 
vent enquiry by a committee. The Senate regards all 
its members as of equal standing, though in fact some 
of the worst as well as some of the best figures in 
American politics have sought and obtained senatorial 
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seats. Now that the previous balance of the American 
Constitution has been impaired by the breach of the 
convention that a President shall not serve more than 
two terms, the fact that the Senate has effective con¬ 
trol over the great appointments and that it does not 
exercise that control when an appointment is offered 
to one of its own members may become of constitu¬ 
tional importance. 8 

Appointments are among the most important func¬ 
tions of the executive Government, and in this field, 
notwithstanding the doctrine of the separation of 
powers, there is a partnership between the holder of 
executive power and a branch of the legislature. It 
is a partnership of a peculiar kind in that the Senate 
can suggest nobody but can veto anybody, and by 
making it clear that it is prepared to use its powers 
can force Presidents to play for safety. It thus can 
present itself as a constitutional watch-dog exercising 
over persons the same sort of authority as the Supreme 
Court exercises over laws and it has two methods of 
keeping this aspect of its functions well before the 
public mind. It appoints strong and zealous com¬ 
mittees to investigate scandals and, while members 
of the House refer to the President with the respect 
due to the Head of the State, the Senate meets him 

8 A constitutional amendment limiting the Presidential terms to 
two was proposed by Congress and submitted to the States for 
ratification in March 1947. To date the legislatures of twenty-one 
States have ratified the amendment, which is still fifteen short of 
the necessary number to make the amendment a part of the Con¬ 
stitution. Under the terms of the Congressional proposal, ratifica¬ 
tion must be accomplished by March 1954, or the amendment will 
be considered lost. 
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on the level. To an angry Senator of the opposite 
party the President is “that man in the White House,” 
whose acts may be described in language going be¬ 
yond any that a British Prime Minister would use 
about an intractable colleague after his resignation. 
On the other hand, a strong President can bring the 
Senate to heel. President Hoover put some pressure 
on it to pass legislation. President Woodrow Wilson 
went much further. When a measure was held up in 
the Senate by the form of persistent obstruction 
known as a filibuster, the President issued from the 
White House a public denunciation so scathing that 
the Senate felt obliged to pass a closure rule. Its ap¬ 
plication, however, remains exceptional and prob¬ 
lematical. 

But the outstanding feature of the Senate’s powers 
is its position with regard to the conclusion of treaties. 
Under the American Constitution a treaty is not sub¬ 
mitted to the House of Representatives. It is sub¬ 
mitted only to the Senate, and to become effective 
must obtain a two-thirds vote of those present. There 
are ninety-six members of the Senate, and forty-nine 
of them constitute a quorum. Seventeen hostile votes 
can therefore prevent a two-thirds majority being 
obtained, or defeat a treaty; and these seventeen could 
come from States that contained only about one- 
twelfth of the country’s population—according to the 
1940 census rather more than ten million inhabitants, 
or three million fewer than the State of New York 
at the head of the list. If the figures for Pennsylvania 
and Illinois, the States which for long immediately 
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followed New York, 4 be added to the New York 
total, the sum exceeds thirty millions, nearly a quarter 
of the entire population of the United States. But 
though the three great States can decide Presidential 
elections and settle the political colour of the House 
of Representatives, they have only six votes in the 
Senate and constitute but one-sixteenth of its strength. 
They are therefore equally unable to veto a treaty 
or to guarantee its passage. 

The two-thirds rule worked satisfactorily so long as 
the United States could pursue a general policy of 
isolationism, the small States whose combination could 
wreck a treaty being as a rule just those States most 
limited in their outlook. Whether the two-thirds rule 
can hold now that the United States is becoming 
permanently committed to a leading part in world 
affairs is a question already being discussed. The rule 
can be changed only by the slow process of constitu¬ 
tional amendment, and, stated in constitutional terms, 
the case for change is that the rule has never worked 
very well. For example, a treaty may require a money 
vote to make its provisions effective, but a Money 
Bill must originate in the House of Representatives, 
and this tends to stimy the purported authority of the 
Senate (as, e.g., in the deliberations on the European 
Recovery Program). Again, the two-thirds rule may 
be evaded, and that in the most important matters, by 
avoiding the form of a treaty. A hundred years ago 
a treaty admitting the then independent State of Texas 

4 According to the latest figures California has displaced Illinois 
in the population table. 
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into the Union failed to get two-thirds support in the 
Senate. Texas was then admitted by resolutions of 
both Houses, which could be carried by a simple 
majority. Alternatively, the method of direct executive 
action can be adopted. It was by such action that 
Jefferson in 1803-4 carried through the Louisiana Pur¬ 
chase, which nearly doubled the territorial area of the 
United States. Jefferson himself was of the opinion 
that a constitutional amendment was needed to vali¬ 
date his action, but was advised that the amendment 
might not be ratified. He therefore did not seek a 
constitutional amendment. His conduct supplied a 
precedent to Franklin Roosevelt when he acquired 
bases for the United States in British territory by 
executive action alone. Thus the power of the Presi¬ 
dent to conclude Executive Agreements has been 
established—a power which brings the President’s 
powers very near the prerogative of the Crown in 
the matter of treaty-making. That this was far from 
the intention of the framers of the Constitution will 
be demonstrated further on. 

That the powers of executive and legislature in 
international matters will need to be defined afresh is 
more than a possibility. The question has, indeed, 
already arisen in connection with commitments which 
the United States has accepted as a member of the 
United Nations and may be called upon to imple¬ 
ment in the future. Is action, and especially military 
action, “to maintain or restore international peace and 
security” (U.N. Charter, Art. 39ff.) to be taken on 
the authority of the President alone? Or will the con- 
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sent of two-thirds of the Senators present be required 
in cases of action involving the use of United States 
armed forces? Or is such action to be regarded as a 
declaration of war on the offender and therefore need¬ 
ing approval by a majority in both Houses? Forty 
years ago it proved impossible to conclude treaties of 
arbitration that were general in more than name be¬ 
cause the Senate insisted upon its right to decide 
whether each particular issue as it arose should be 
regarded as arbitrable. But opinion in the United 
States, and in the Senate itself, has moved a long way 
since John Hay, who was Theodore Roosevelt’s Secre¬ 
tary of State, sadly compared a treaty submitted to the 
Senate to a doomed bull entering the arena. 

This is one of the few points in the allocation of 
powers in which the English tradition could give no 
guidance and English precedents no help. Under the 
English constitution the treaty-making power is 
vested in the Crown, subject, of course, to the qualifi¬ 
cations that the Crown can neither spend money nor 
cede territory without the consent of Parliament. 
Developments very easily might have taken a differ¬ 
ent course. Because of the weakness of their title, the 
Lancastrian Kings were always anxious to secure the 
support of Parliament, and in 1420 Henry V con¬ 
cluded a most important treaty upon whose provi¬ 
sions some consultation with the English people was 
obviously desirable. This was the Treaty of Troyes, 
which provided that the King of England should be¬ 
come immediate Regent and prospective King of 
France, and so affected the whole position of the 
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dynasty. The Treaty was therefore made subject to 
Parliamentary approval and late in the century Henry 
VII, whose title was also weak, thought it well to revive 
the Lancastrian precedent. But when his son sought 
legislative approval for a scale of import duties, Parlia¬ 
ment jibbed. It was part of the House of Commons 
tradition that members must stick to their proper busi¬ 
ness and not weaken their position by dealing with 
matters that were too great for them. In this instance 
Parliament took the ground, which modem eco¬ 
nomists might dispute, that import duties would be 
paid by foreigners and that its concern was only with 
Englishmen. Its action proved decisive. Henry VIII 
himself was always respectful of Parliamentary feel¬ 
ing. But Elizabeth, and still more the Stuarts, were 
in no mood to submit to Parliament matters that were 
admitted to lie within the competence of the royal 
prerogative. At the time of the Revolution it would 
have been theoretically easy for Parliament to stipu¬ 
late that it should be consulted between the conclusion 
of a treaty and its ratification, but any such course 
was practically impossible. William III stood below 
his wife in the line of succession but was not prepared 
to come to England simply as Mary’s husband nor to 
wear the Crown unless he were given freedom of 
action in the conduct of international affairs. It has 
thus come about that the treaty-making power has 
remained intact in the hands of the Crown, which 
to-day means in the hands of the Cabinet. 

In recent times the House of Commons has shown 
some restiveness under this arrangement. With the 
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country at peace it would probably be impossible for 
the Government to conclude an important treaty 
without consulting Parliament, and as the Cabinet is 
well aware of its dependence on the House of Com¬ 
mons, it is normally ready to grant time for the dis¬ 
cussion of a treaty whose terms have aroused public 
interest, even though no formal parliamentary sanc¬ 
tion be requisite. But in time of war the treaty-mak¬ 
ing power of the Crown is a most valuable instrument. 
It enables treaties to be negotiated, signed and brought 
into force with the necessary secrecy. The treaty of 
alliance with Italy in the 1914 war, the treaty of alli¬ 
ance with Poland shortly before the outbreak of 
hostilities in 1939, and the long-term treaty of alli¬ 
ance with Russia in 1941 are all examples of commit¬ 
ments profoundingly affecting the country’s policy 
that were undertaken on the assumption that Parlia¬ 
ment would approve of them but for which no actual 
expression of parliamentary approval was obtained. 

The American President has* no powers (though 
see above the actions of Jefferson and Franklin Roose¬ 
velt concerning respectively the Louisiana Purchase 
and the West Indian bases) in any way corresponding 
to those enjoyed by the English King, and any con¬ 
ferment of them was out of the question from the 
first. Having got rid of an autocratic government 
seated overseas, the Americans were at all possible 
pains to avoid establishing anything of the sort at 
homeland the Philadelphia Convention had no diffi¬ 
culty in deciding that the principle of the separation 
of powers must for once be abandoned and the legisla- 
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ture in some way associated with the executive in 
the conclusion of treaties. No sentence in the Con¬ 
stitution has been more thoroughly canvassed than 
that which sets out the arrangement actually con¬ 
cluded. It runs: “He (the President) shall have power 
by and with the advice and consent of the Senate, 
to make treaties, provided two-thirds of the Senators 
present concur; and he shall nominate, and, by and 
with the advice and consent of the Senate, shall ap¬ 
point ambassadors, other public ministers and consuls, 
judges of the Supreme Court, and all other officers of 
the United States, whose appointments are not herein 
otherwise provided for, and which shall be established 
by law.” What exactly is implied in the words “make 
treaties”? It will be noted that in the latter part of 
the sentence the order of the words indicates that 
the President is to nominate ambassadors, judges and 
other officials on his own motion, but that the advice 
and consent of the Senate is required to validate their 
appointments. Even here it is not quite clear in what 
way the Senate can give advice, as opposed to consent 
or refusal, when a name is once laid before it. But the 
first part of the sentence is more obscure still. The 
making of a treaty involves two stages: its negotiation 
and its subsequent consideration when the text has 
been agreed upon; and in the language of the Constitu¬ 
tion, these two stages are run into one. 

There is, however, little doubt about what the 
authors of the Constitution intended. While its rati¬ 
fication by the States was still in debate there were 
published in New York, first in the Press and later in 
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book form under the general title of The Federalist , 
a series of eighty-five papers all signed “Publius” but 
actually written by Alexander Hamilton, James Madi¬ 
son and John Jay, the two former sometimes collabo¬ 
rating. Of these three writers, Madison attended the 
Convention’s sittings throughout and probably had 
a greater influence than any other member in guiding 
its deliberations. Hamilton was present at the start 
but withdrew when he found that his views were 
unpopular, though he returned in time to sign the 
Constitution. Jay was not a member of the Conven¬ 
tion but was in charge of the Foreign Affairs depart¬ 
ment of the Congress and the few papers which he 
contributed all are concerned with his special subject. 
From the date of their appearance the Federalist 
papers have been accepted as an authoritative com¬ 
mentary on the Constitution. In regard to the restric¬ 
tion of the treaty-making power to the Senate, the 
Federalist explains that the popular house, which was 
planned to consist of sixty-five members, was rendered 
incapable by its size of conducting international busi¬ 
ness with the necessary secrecy and despatch, but that 
this function could properly be performed by the 
Senate, which numbered only twenty-two (Federalist 
No. 64 (Jay); No. 75 (Hamilton). This language 
implies that the Senate should be associated with the 
President in the negotiation of treaties. An attempt 
at such association was actually made by Washington, 
who brought the draft of an Indian treaty to the 
Senate in order to go through it with its members; 
but the Senators felt they could not deliberate in com- 
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fort in the President’s presence and to Washington’s 
outspoken annoyance referred the treaty to a com¬ 
mittee. In later years Washington consulted the Sen¬ 
ate from time to time about the principles of policy 
that should guide American negotiators, and such 
consultation has continued intermittently ever since, 
a recent instance occurring when President Truman 
enlisted Senatorial aid in negotiating peace treaties. 
But after Washington’s initial failure, no President 
personally brought a treaty to the Senate until Presi¬ 
dent Wilson came to the Chamber, bringing the 
Treaty of Versailles and offering his assistance, which 
was not accepted, in its consideration. 

The general principles governing the relation of 
the Senate with the President in regard to treaties 
were laid down by a Resolution of the Senate as early 
as 1816 and have been adhered to ever since. The 
Senate feels that it can take no part in the negotiation 
of a treaty; that is the business of the Executive to 
which American ambassadors and others concerned 


in negotiation are responsible. The functions of the 
Senate begin when the text of an agreed treaty is laid 
before it. The Senate then can accept or reject a 


treaty forthwith. But the usual procedure is to refer 
a treaty to the Committee on Foreign Relations, 
where, if opposition develops, it may remain for years 
as actually happened in the case of the Treaty of 
Alliance with Britain and France that President Wil¬ 


son negotiated after the First World War and that, 
having been duly referred to the Committee, still 
awaits its consideration. The advice and consent 


% 



THE TWO CONSTITUTIONS 


130 

formula clearly implies a right on the part of the 
Senate to amend the text of the treaty, and this right 
has on occasion been exercised; but the Senate has no 
means of compelling the President to do, in a positive 
sense, what it wishes him to do. The doctrine of the 
separation of powers has rendered President and Con¬ 
gress as independent of one another as were Crown 
and Parliament in Tudor and Stuart England. Still 
less, of course, has the Senate any means of inducing 
the foreign party to the treaty to accept Senatorial 
amendments or even of bringing them to its notice. 
There has therefore been evolved the device of re¬ 
servations. A reservation does not touch the text of a 
treaty but it explains what the Senate understands 
this text to mean and makes it clear that if the treaty 

w 

is accepted at all, it will be accepted only on the under¬ 
standing that its text is to be interpreted by the United 
States in the Senate’s sense. In practice the relation 
of reservations to text are occasionally remote. The 

w 

Senate’s proposed reservations to the Treaty of Ver¬ 
sailles included one in favour of Home Rule for Ire¬ 
land, a subject to which the text of the Treaty makes 
no reference; but by the time this reservation was 
adopted it was becoming clear that the Treaty would 
not go through and the adoption of the reservation 
was merely a political manoeuvre. 

The provision that a treaty must be accepted by 
two-thirds of the Senators present, which means that 
in the Senate as at present constituted the opposition 
of thirty-four votes makes the defeat of a treaty cer- 
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tain, is apparently the result of the first major piece of 
log-rolling in American constitutional history. The 
six southern States were concerned lest the seven 
northern States should seek to abolish the slave traffic. 
This would need to be done by treaty, and the 
South, not content with the proviso in the Constitu¬ 
tion that the issue of slavery should not in any case 
be touched for twenty years, was not prepared to 
allow any such treaty to be concluded by a bare 
majority. The two-thirds requirement made it certain 
that no treaty affecting the slave traffic could become 
law without the consent of at least some of the slave 
States. In return the northern States secured the 
power to pass by ordinary legislation tariffs protect¬ 
ing American manufacturers, upon which the South, 
which imported most of its finished products, had 
looked with no favourable eye. Slavery has long since 
vanished from the United States but a treaty require¬ 
ment originally devised to maintain that institution 
still remains. The Senate has now grown to a size 
that makes it even more incapable of secrecy and 
despatch than was the House of Representatives of 
the First Congress, and the argument that the Senate 
is less susceptible to the tumults of popular opinion 
has long since lost much of its force, thanks both to 
the development of American methods of publicity 
and to the transfer of the choice of Senators from the 
State legislatures to the electorate. Treaties neverthe¬ 
less still lie exclusively within the Senate’s province. 
This remains so although the power of the President 
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to conclude Executive Agreements has been so en¬ 
larged in the course of developments that through it 
many matters can be settled which, from a more 
orthodox viewpoint, might be considered as proper 
subjects for treaties. 



Commons and Representatives 


B LTHOUGH the American Senate sur¬ 
passes the British House of Lords in power 
and value, by way of compensation the 
British House of Commons holds a place in the Con¬ 
stitution to which the American House of Represent¬ 
atives cannot hope to aspire. This place is due first 
to the Commons’ assertion of control over the public 
purse, and secondly to its use of that control in such a 
way as to make the executive Government dependent 
upon its confidence. Both these sources of the Com¬ 
mons’ power were acquired almost accidently. The 
great desire of the early Parliaments was that the King 
should live of his own, that is to say, should conduct 
the business of Government out of the revenues as¬ 
signed to him for life at the beginning of his reign. 
These revenues, however, would not provide the 
sinews of war and Parliaments were called together to 
place at the King’s disposal the necessary funds, which 
were derived from a rudimentary system of direct 
taxation. It thus came about that the frequency of 
Parliaments was directly related to the frequency of 
wars. No English Sovereign was more persistently 
belligerent than was Edward III, who held forty- 
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eight Parliaments during fifty years of his reign (1327- 
1 377)- It is from this period that the notion that 
Parliament should meet frequently and regularly be¬ 
gan to take root; but the earliest Parliament whose 
sessions were sufficiently continuous and prolonged 
for Members to get to know one another and to ac¬ 
quire a real sense of corporate unity was the Reforma¬ 
tion Parliament of Henry VIII, which sat for over 
six years. Elizabeth disliked Parliaments and hurried 
them through their business, and in the Stuart period 
the Long Parliament itself, by which the constitu¬ 
tional supremacy of Parliaments was first asserted, 
was so little prepared to contemplate the House of 
Commons as the constantly operating part of the con¬ 
stitutional machine that its own proposals to Crom¬ 
well elaborated the provision in the Instrument of 
Government that Parliaments should be summoned 
at no longer interval than three years. It was the 
limitation of the grant of supply to one year after the 
Revolution that made it necessary for the House of 
Commons to meet annually. 

The further step, the subordination of the executive 
to the House, followed, as has already been explained, 
from the impossibility of the Crown’s providing itself 
with Ministers who are not all members of the same 
Party. Nevertheless Ministers remained the King’s 
Ministers and long felt the King’s confidence to be no 
less necessary than that of the House of Commons. 
In 1834 William IV of his own motion dismissed the 
Ministry that had carried the Reform Bill, although it 
had not been defeated in the House; and as late as 
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1851, Queen Victoria demanded and obtained the 
dismissal of Palmerston, because, as Foreign Secretary, 
he had not kept her properly informed about matters 
in which she considered it her constitutional duty to 
take an active interest. To the end of her reign it was 
felt that the Foreign Secretaryship was a post that 
could not be filled without the Queen’s explicit ap¬ 
proval. With this qualification and with some further 
allowance for the Queen’s strong personal dislikes, the 
constitutional position during her reign was that Cabi¬ 
net offices were alloted by the Prime Minister and that 
popular language was correct in speaking of the 
Queen’s Government but of Mr. Gladstone’s or Mr. 
Disraeli’s Administration. 

The Queen did, however, make some claim to de¬ 
cide who should be Prime Minister. When the Con¬ 
servative Party was defeated at the polls in 1880, she 
sent for both Lord Granville and Lord Harrington, 
the Liberal leaders in both Houses, before she could 
bring herself to recognise the patent fact that a vic¬ 
torious Liberal Party would have no leader except 
Mr. Gladstone. Even the Queen, however, was ac¬ 
customed to ask a resigning Prime Minister whom he 
would advise her to send for. When Mr. Gladstone 
finally retired, her dislike of him caused her to break 
with this practice and she herself sent for Lord Rose¬ 
bery, though it is understood that had Mr. Gladstone 
been consulted he would have advised Lord Spencer. 
The latest example of the choice of a Prime Minister 
by the Crown occurred as recently as 1923. In that 
year Mr. Bonar Law, who had been head of the Gov- 
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emment for a few months, returned from a con¬ 
tinental holiday a dying man and tendered his 
resignation to the King by letter without seeking a 
farewell audience. Lord Curzon was the most dis¬ 
tinguished member of the Government and the leader 
of the House of Lords and he not unnaturally ex¬ 
pected the premiership. But the official opposition 
was then represented by the Labour Party, almost the 
whole of whose political strength lay in the Commons. 
In these circumstances King George V was doubtful 
whether the office of Prime Minister could be given 
to a peer. Lord Balfour, the most experienced of the 
country’s elder statesmen and by then himself some¬ 
what detached from party politics, was consulted and 
advised that it could not. The King accordingly sent 
for Mr. Baldwin, who was able to form a government. 

Neither in the choice of a Prime Minister nor in 
the construction of the Cabinet has the House of 
Commons, as such, any voice whatever; but party 
leaders are elected by the members of the party in 
both Houses and at such elections the choice of the 
Commons is decisive. Moreover, the sort of reputa¬ 
tion that entitles a politician to a place in the Cabinet 
is more easily and more frequently made in the House 
of Commons than in the House of Lords or on the 
platform. Under the American system members of 
the Cabinet are appointed by the President and are 
responsible to him. Their appointments need confirm¬ 
ation by the Senate but do not concern the House of 
Representatives. 

The rise of the House of Commons dates from 1485, 
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when the destruction of the mediaeval peerage in the 
Wars of the Roses left it as the chief organ of public 
opinion. Henry VIII was at great pains to carry it 
with him in all he did and it is during his reign that 
the eldest sons of the new peers of Tudor creation 
begin to stand for the House of Commons—first her¬ 
alds of the crowds of bearers of good county names 
who were to fill its benches some two centuries later. 
At the accession of the boy King Edward VI in 1547 
the House of Commons moved across the road from 
the Chapter House at Westminster to the Palace oppo¬ 
site, where accommodation was found for it in St. 
Stephen’s Chapel. In that year, too, the House first 
began to keep the regular journal of its proceedings. 

The link between both Houses of Parliament and 
the Crown was provided by their presiding officers. 
The Lord Chancellor, who conducts the proceedings 
of the House of Lords, has never been the choice of 
the House but is always nominated by the Crown. 
The woolsack 1 is not technically within the House of 

1 The woolsack is a broad, cushioned seat immediately in front 
of the throne occupied by the Lord Chancellor. In mediaeval 
times the Lord Chancellor was the King’s chief administrative 
officer and attended the sittings of the House of Lords in order 
to report its proceedings to his master. The export duty on wool 
was the principal source of the revenues on which the King was 
expected to live and by a happy and characteristic piece of sym¬ 
bolism his Chancellor’s seat was stuffed with that material. The 
name remained though the practice was dropped, possibly when 
the present Houses of Parliament were built in Queen Victoria’s 
reign, and until recently the Woolsack was stuffed with horsehair. 
In 1938 however, at the insistence of the Wool Secretariat, the 
tradition was revived and, in characteristic British fashion, enlarged. 
The Lord Chancellor now sits upon a woolsack stuffed with a 
blend of British and Dominion wools. 
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Lords and the Lord Chancellor need not be a peer. 
The convention by which a peerage is invariably con¬ 
ferred upon him on his appointment dates from early 
Stuart times. The Commons, who withdrew from the 
King’s presence to consider his requests for money, 
naturally chose their own Speaker or spokesman to 
convey their reply, but no less naturally sought the 
King’s approval of their choice, with the consequence 
that, as the place of the House in the Constitution 
became more definite, the position of the Speaker 
tended to approximate more and more that of a 
Crown official. It is true that on presenting himself 
after his election for the Crown’s approval the Speaker 
claimed the privilege of free speech for himself. (It 
was not until Henry VIII’s time that the claim was 
extended to cover all members of the House.) But the 
Speaker also looked to the Crown for instructions 
about the business of the House and in the later years 
of Elizabeth’s reign it frequently happened that the 
Speaker advised the House that the Queen regarded 
some particular matter as lying outside its province. 
The crisis came in 1629. Charles I, having made up 
his mind to govern without a Parliament, instructed 
Speaker Finch to adjourn the House as a preliminary 
to its dissolution. The House, however, was not pre¬ 
pared to adjourn until it had clearly stated its position 
against the Crown. The unfortunate Speaker frankly 
avowed his difficulty, with his duty to the House 
clashing with his duty to the Crown. In the end his 
balance inclined towards the Crown, whereupon 
members held him down in the Chair until the House 
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had passed its resolutions. The lesson was not lost 
upon his successor. When Charles I came down to the 
House in 1641 to arrest five members of the opposi¬ 
tion and asked Speaker Lenthall where they were, 
the Speaker fell on his knees before the King and 
told him that he had neither eyes to see nor ears to 
hear except as the House should be pleased to direct 
him. 

For the last three centuries the Speaker has been the 
servant of the House of Commons and through the 
wholeheartedness of his service has become its master 
—the custodian of its traditions, the interpreter of its 
rules, the protector of the rights of minorities, the 
one wholly impartial figure in a partisan assembly. 
It is still the custom of a majority party to fill a 
vacancy in the Chair from its own ranks but the Oppo¬ 
sition is consulted and election now-a-days is unani¬ 
mous. Once elected the Speaker retains his position 
during his own pleasure whatever changes there may 
be in the party complexion of the House. 2 

The position of the Speaker of the House of Repre¬ 
sentatives is very different. There is no Treasury 

*This implies, of course, that the Speaker retains his seat in 
the House. Indeed, the Speaker’s seat has by long usage been 
considered inviolable. He is not expected to put up a fight for 
his constituency because having been elected Speaker he is con¬ 
sidered above party. Only once in modern times has the Speaker 
been opposed in his constituency, namely during the General 
Election of 1935. At that time Mr. Speaker FitzRoy took no part 
in the election campaign, but other prominent politicians of var¬ 
ious parties fought for him so that he was returned with a great 
majority. He took his seat as Speaker in the new House amid the 
acclamations of members of all parties, and it was felt that the 
usage had been signally vindicated. 
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Bench in either House of Congress and the conduct 
of what in England would be called government busi¬ 
ness raises problems that became acute directly after 
the Civil War and still await full solution. In the later 
1860s Congress, and more particularly the House of 
Representatives, began to reclaim for itself powers 
that during the war had passed into the hands of the 
President as Commander-in-Chief. When Woodrow 
Wilson wrote his Congressional Government in the 
early 1880s, he took it as a matter of course that the 
legislature was the dominant element in the Constitu¬ 
tion and the substance of his argument was that its 
government was irresponsible. It is curious that so 
severe a critic of American institutions should have 
become President of the United States but perhaps less 
curious that he should have carried further that re¬ 
transfer of power from the Capitol to the White 
House that had begun under Theodore Roosevelt if 
not under McKinley. 

In the later 1860s President and Congress were at 
variance over the treatment of Confederate States. In 
Lincoln’s view, which his successor sought to uphold, 
the Confederate States had never ceased to be mem¬ 
bers of the Union though certain disloyal persons had 
obtained control of their governments. In the view of 
the majority of the House of Representatives, how¬ 
ever, the Southern States were rebels lying at the 
mercy of their conquerors. This view prevailed and 
the man who took the lead in giving it expression, 
Thaddeus Stevens, used his position as Chairman of 
the Ways and Means and Appropriations Committees 
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to become what English political language would de¬ 
scribe as the Leader of the House. The rules of the 
House of Representatives, like the rules of the House 
of Commons, respected the rights of minorities in de¬ 
bate and so favored obstruction. With the return of 
embittered Southerners to Congress in the later phase 
of the Reconstruction period, obstruction developed, 
a year or so before the Irish party organised it in the 
House of Commons. 

In England obstruction was dealt with by the Gov¬ 
ernment, though when it first reached its climax the 
Speaker acted on his own initiative in adjourning the 
House without putting the question. In the United 
States it was dealt with by a succession of Speakers 
acting in concert with the majority. The strongest 
and best known of these Speakers was Mr. Cannon, 
who held office through a number of Congresses at 
the beginning of the century. Speaker Cannon’s 
power was three-fold; he made appointments to the 
principal Committees of the House, he was himself a 
member of the Committee of Rules, which controlled 
procedure, and he standardised the practice of refus¬ 
ing to recognise members who sought to prolong de¬ 
bate. Yet even at the height of his power he did not 
exercise that same undisputed control of the House 
that is wielded by the Speaker of the House of Com¬ 
mons. He could not do so because he was the servant 
not of the House but of the dominant party. His rul¬ 
ings were subject to debate and were occasionally de¬ 
bated. In 1910 a revolt broke his power, and today 
the exclusion of the Speaker from membership of the 
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Rules Committee means that ultimate control of pro¬ 
cedure is no longer in his hands. He is thus more 
than ever the servant of the party machine and recog¬ 
nises his position. When Mr. Nicholas Longworth 
was elected Speaker in 1925, his opening address from 
the Chair defined his duties as both he and the House 
conceived them: “I believe it to be the duty of the 
Speaker, standing squarely on the platform of his 
party, to assist in so far as he properly can the enact¬ 
ment of legislation in accordance with the declared 
principles and policies of his party and by the same 
token to resist the enactment of legislation in viola¬ 
tion thereof.” So deeply is the tradition of Mr. Speak¬ 
er’s impartiality ingrained in English minds that an 
Englishman cannot read these words without a 
shock. 


The fear of mob-law, which did so much to shape the 
decisions of the Philadelphia Convention, was never 
more manifest than in its arrangements for the sessions 
of the House of Representatives. A new House is 
elected in November every other year, but does not 
normally meet until the following January. More¬ 
over, until 1933, no person elected on the second 
Tuesday in November could enter on his duties until 
the following March 4th. The provision dates from 
the period when communications were slow and dif¬ 
ficult and it is significant of American conservatism in 
constitutional matters that it was not altered till Presi¬ 
dent Franklin Roosevelt’s time and then only to the 
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extent of substituting January 3rd for Senators and 
Representatives and January 20th for the President 
and Vice-President. 

Until the date of the change-over the old House re¬ 
mains in being. There was thus formerly ample time, 
and there is still a period of eight v/eeks, for it to legis¬ 
late after the election of its successor; and when the 
elections changed the party majority the American 
public was treated to the unedifying spectacle of 
what was known as a “lame duck” session, in which 
the defeated party set itself to create obstacles in the 
path of its victorious opponents. Congressmen who 
had been defeated at the polls but hoped to do better 
next time would not easily lend themselves to a prac¬ 
tice so obnoxious to popular feelingVtfiit - one of the 
points in which the House of Representatives differs 
from the House of Commons is that party struggles 
are more unrelenting and less tempered by objective 
considerations. Besides, the idea that political experi¬ 
ence should be spread over as wide a field as possible 
was established in American minds by Jefferson. Ac¬ 
cordingly members of Congress are, on the whole, 
more inclined to take chances with the electorate or 
to stake their future on odd political opportunities. 
Even Lincoln had sat in one House only when he was 
adopted as his party’s candidate for the Presidency. 

The House of Representatives labours under many 
disadvantages. Its life is short; a large proportion of 
its members are without political experience; and 
within a relatively brief span of its statutory meeting 
its members, their eyes on the constitutional clock. 
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would be thinking of adjournment in order to take 
part in the new election campaign. Perhaps it is more 
than an accident of language that makes an English¬ 
man stand for Parliament where an American runs 
for Congress. 

The outstanding feature of the procedure of the 
House of Representatives as a whole is its subordina¬ 
tion to its Committees. There being no Government 
control over the business of the House, any member 
can introduce a bill, and as members are always ready 
to oblige pressure groups or cranks among their con¬ 
stituents, the number of bills introduced into each 
Congress runs into many thousands. Once intro¬ 
duced, a bill is assigned by the Speaker to its ap¬ 
propriate Committee. The House has now—since 
adoption of the Reorganization Act of 1946, by 
which the number of standing committees in both 
houses was to be reduced by more than half—nineteen 
standing committees; the Senate with its smaller mem¬ 
bership makes shift with fifteen. The most important 
Committees are regarded as exclusive, that is to say, 
membership of one of them excludes from member¬ 
ship of any other Committee. /Appointments to Com¬ 
mittees are made by the parly managers, and the 
composition of the Committees reflects party strength. 
The most important Committees are constituted at the 
beginning of each Congress but appointments to the 
minor Committees are sometimes held up so that ex¬ 
pectant nominees may be kept obedient to party 
discipline until the biggest bill of the session has gone 
through. 
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Position in a Committee is determined by seniority, 
the member of the majority party who has had the 
longest continuous service on a Committee automati¬ 
cally becoming its chairman. If a member loses his 
seat and is out of the House for two years he starts 
again at the bottom of the list. This rule of continu¬ 
ous service means that chairmanships go to the men 
who have got the safe seats and they would not have 
the safe seats unless they were thoroughly “sound” 
Republicans or Democrats as the case may be. The 
Chairman’s power is very considerable; he decides the 
order in which bills referred to his Committee shall 
be taken, with the result that a bill not desired by the 
majority party may not come up for consideration at 
all. Nevertheless the procedure of Committees is not, 
on the whole, partisan. In the case of a tariff bill, in¬ 
deed, partisanship is inevitable and the majority of the 
members of the Ways and Means Committee meet 
separately and determine the main lines of the bill 
without consulting their colleagues. But apart from 
the tariff, legislative proposals of major importance 
obtain sufficient support from both parties for their 
eventual passage into law to be described as bi-parti¬ 
san. This is one of the most notable points of differ¬ 
ence between the British and the American systems. 
In Britain controversy rages over the chief items in a 
Government’s programme and their progress through 
the Commons intensifies the lines of party cleavage. 
In America it is usual for contributions towards the 
final shape of an important measure to come from 
both sides of the House and nothing puzzles the Brit- 
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ish student of American institutions so much as this 
tendency of party lines to become blurred in the ac¬ 
tual passage of legislation. To some extent this dif¬ 
ference is due to the separation of powers which is an 
essential feature of the American constitution. Con¬ 


gress can and does think of itself as a whole, present- 
ing legislation to the President for signature. Al¬ 
lowance must also be made for the greater frequency 
of elections in the United States, and for the greater part 
that public opinion is consequently able to play in 
determining the attitude of parties concerned to re¬ 
tain their full polling strength and not to present votes 
to their opponents. 


This circumstance accounts for the great signifi¬ 
cance of pressure groups in American politics. They 
organise public opinion and they operate impartially 
on both parties in the interests of the cause they have 
at heart. This, too, is one of the reasons for the diffi¬ 


culty that foreign observers experience in finding the 
line of political division between the two parties. 
It is also possible that the need of a three-quarters 
vote to secure a constitutional amendment, with its 
implication that thorough-going change calls for the 
endorsement of the mass of public opinion, exercises 
an influence over all important legislation, even when 
admittedly within the four comers of the constitution. 
In requiring exceptional majorities under certain cir¬ 
cumstances the American Constitution departs from 
British, and indeed from European democratic prac¬ 
tice. As this provision affects the conclusion of trea¬ 
ties it looms large in the eyes of foreigners and it may 
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be that they over-estimate its significance for the 
country’s political life. 

When a Committee has a bill before it, it sits with 
open or closed doors, at its discretion. It hears wit¬ 
nesses who are interrogated by its members, and both 
counsel and Cabinet members can appear before it. 
When a bill is through Committee it goes back to the 
House. The more important Committees have pri¬ 
ority and can report their measures at any time; also 
bills introduced at the instigation of the President or of 
department heads—so-called administration measures— 
are often given the right of way. Other bills take 
their place on a list classified by subjects into what 
are called calendars, and the rules of the House lay 
down which calendar shall be considered on each day 
of the week when the House is in session. The most 
important calendar is that listing bills that are to be 
taken up by unanimous consent. This does not mean 
that the subjects are non-contentious; on the contrary, 
what it means is that both parties are agreed that the 
subject is one on which both must take their definite 
stand. Bills reported from a Committee are dealt with 
under a rigid time limit and only one motion to re¬ 
commit is in order. The procedure leaves little room 
for the manoeuvre known in British politics as a snap 
division, but it is possible to move that the rules be 
suspended, and if this motion is successful, a Commit¬ 
tee can forthwith be discharged from the considera¬ 
tion of a particular bill, and the bill brought up to the 
House and passed through all its stages in a sitting. 

The contrast with English procedure is most 
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marked. The House of Commons is traditionally re¬ 
luctant to part with its control over the Committee 
stage of Bills. Only the sheer impossibility of getting 
through its work reconciled it to the despatch of mi¬ 
nor Bills “upstairs,” that is to say to committees to 
which only a limited number of members were ap¬ 
pointed. Until recently there were four Grand Com¬ 
mittees (so called to distinguish them from the 
Committee on Private Bills and from Select Commit¬ 
tees specially appointed) and a Scottish Committee. 
Under this procedure the whole House went into 
Committee on measures of first class importance, with 
the consequence that it was not possible to dispose of 
more than one highly controversial measure and of 
the Budget in an average session . 3 As the volume 
of legislation increased and the opposition resorted to 
obstructive tactics, it became necessary to conduct the 
committee stage under a time-table. There were thus 
evolved the legislative instruments known as the 

* Obviously, the Committee of the Whole in the House of 
Representatives plays a somewhat different role. As “Committee 
of the Whole House on the State of the Union” it handles most 
“public” bills as Americans understand this term, that is, those 
of general application, irresjpective of their origin; indeed, all 
revenue and appropriation bills, when first brought up for debate, 
must be considered by the Committee of the Whole. But the 
function of the Committee is mainly a procedural one, namely 
that of ensuring greater informality of discussion than is granted 
under the regular rules. As “Committee of the Whole House” the 
Committee also considers “private” or “special” bills, that is, those 
that apply only to specified persons or places. In some respects, 
this may be compared to the Committee on Private Bills in the 
House of Commons, although the former again occupies but an 

intermediate position between the standing committees and the 
House proper. 
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“guillotine” and the “Kangaroo,” the former cutting- 
short discussions of a batch of clauses at a fixed time 
and the latter enabling the chairman or the Speaker 
himself (in the report stage) to select amendments 
for discussion. The Labour Government, on taking 
office in 1945, cleared the way for its heavy pro¬ 
gramme by an amendment of the Standing Orders 
that increased the number of Committees to ten, and 
thanks to this change even first-class measures are now 
sent upstairs. The new arrangement is still on trial. 
It leaves the House uninformed of the details of meas¬ 
ures to which it has given a second reading, and the 
cut in the size of British newspapers owing to the 
shortage of newsprint means that the politically- 
minded public is not sufficiently aware of what Parli¬ 
ament is doing. 

The beginnings of the procedure under which the 
whole House was accustomed to go into Committee 
can be traced back to Tudor times when the Speaker 
was the servant rather of the Crown than of the 
House and reported to the Crown what the House 
was doing. But the House could never have devel¬ 
oped its formulation of grievances if it had not been 
able to conduct its proceedings without the knowl¬ 
edge of the Crown, and in order to maintain the se¬ 
crecy of its deliberations, it invented the expedient of 
going into Committee. The Speaker then vacates the 
Chair and the Mace is removed. The House is con¬ 
stituted without a Speaker and though the Speaker 
can, if he chooses, remain in the House and listen to 

L 
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the debate, he is no longer an officer of the House, 
officially aware of what is said and properly equipped 
to report proceedings to the Crown. Thus the 
strength of the House of Commons has lain in its 
power to retain effective control over all legislation 
submitted to it by the Government, whereas the 
strength of the House of Representatives resides in 
its ability to decentralise its business and so handle the 
immense volume of legislation that reaches it indis¬ 
criminately, not principally from the Treasury Bench, 
which does not exist, but from all and sundry of its 
435 members. 

The difference between the two procedures is glar¬ 
ing, and yet the methods of the House of Representa¬ 
tives can be parallelled from the House of Commons 
if search be made in the right place. At every Session 
the I louse of Commons has to consider legislation of 
importance not introduced by the Government; a 
municipality may seek authority to provide a new wa¬ 
ter supply, or a railway company to construct a new 
line. The orthodox procedure is by Private Bill. 
After its introduction the bill is referred to the Pri¬ 
vate Bills’ Committee, which hears both counsel and 
witnesses, including, it may be, Ministers, and reports 
back to the House, which passes the measure, usually 
without debate, under what Americans would call the 
unanimous consent rule. In England this procedure, 
being confined to Private Bills, is a minor part of the 
activities of the House of Commons. In the United 
States, where all bills are necessarily private bills 
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(since there are no government or “public” bills in 
the British sense), it comprehends all the activities of 
the House of Representatives. So profound is the 
practical difference effected by the principle of the 
separation of powers. 



The Law of the Land 


i f) (Q I jINCE the American Constitution is a writ- 
| v ten document and since the world does 

L Tjf▼ not stand still, the Constitution will from 
time to time stand in need of interpretation and, if 


necessary, of amendment. It is now the accepted 
principle of the American Constitution that interpre¬ 
tation belongs to the Supreme Court, while amend¬ 
ment is the business of the people acting through 


their representatives both in Congress and in the State 
legislatures. Experience, endorsing the vigorous ini¬ 
tiative of Chief Justice Marshall, has settled with a 


finality recently shown to be beyond challenge an 
issue that the Founding Fathers preferred to leave 
open. The Convention considered and rejected an al¬ 
ternative method—based on French constitutional ex¬ 


perience—of associating the President with the judges 
in the work of constitutional interpretation. The 
Convention also made the Supreme Court the final 
Court of Appeal in all litigation arising out of the 
Constitution and federal legislation, in disputes be¬ 
tween States, and in other specified matters. It 
further declared that the Constitution was the su¬ 


preme law of the land, and it thus gave po. r er to the 
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Supreme Court to set aside any decision of a State 
Court that could be held to be at variance with the 
Constitution; but so far as explicitly empowering 
the Supreme Court to declare an Act of Congress un¬ 
constitutional and therefore void, it thrice considered 
a proposal to this effect and as often decided to take 
no action. 

The assumption of this power by the Supreme 
Court*is no doubt the consequence of the traditional 
English respect for law as such, but it was by no 
means an obvious consequence. The whole question 
was complicated by the universal acceptance at the 
end of the eighteenth century of the Social Contract 
theory. W hat sort o f_contract-was a. Constitution? 
Was it a contract made by the people of the United 
States to create a new society and a body of law 
through which that society could function? Or was 
it a contract made by the peoples of the various States 
with one another? Or thirdly, was it a contract of a 
more definitely legal character entered into by the 
Governments of the various States to transfer certain 
of their powers to a new authority? At first sight the 
question is answered by the opening words of the pre¬ 
amble of the Constitution: “We the people of the 
United States,” but it is known that in the original 
draft the names of the various States were mentioned 
and were struck out by the Committee on Style, to 
which the final revision was entrusted, not on account 
of any theory about the nature of the social contract 
that they were considering, but on the practical 
grounds that it was uncertain which of the States 
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would ratify the Constitution when it was submitted 
to them. In the last resort the ambiguity is in the term 
United States itself; if the emphasis be put on the 
word “United,” the United States is a single entity; 
if the emphasis be put on the word “States,” it is an 
association of distinct bodies. 1 The former view has 
of course prevailed since the Civil War, but it was by 
no means orthodox when the Constitution was 
drafted. On the contrary, there is no point on* which 
the Federalist papers insist more strongly than that 
“it will always be far more easy for the State Govern¬ 
ments to encroach upon the national authorities than 
for the national government to encroach upon the 
State authorities.” ( Federalist , No. 17 (Hamilton); 
Federalist , No. 31 (Hamilton); Federalist , No. 46 
(Madison).) 

Argument on these lines implies that the national 
government had no more authority than the States 
had delegated to it. It is true that elsewhere Hamilton 
declares in his rhetorical way that “the fabric of 
American Empire ought to rest on the solid basis of 
the consent of the people” ( Federalist , No. 22). 
But there is no doubt whatever about the mean¬ 
ing that the Philadelphia Convention attached to 
the consent of the people. The ratification of the 
Constitution was to be sought not from the people 
of the United States as a whole but from the peoples 
of the thirteen States expressing their views through 

1 The ambiguity conveniently evades the awkward question of 
the location of sovereignty and, because of its convenience, has 
been perpetuated in the term “United Nations.** 
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conventions. Apparently, however, the difficulty was 
felt in the first years of the Constitution and the tenth 
amendment, which was passed before the eighteenth 
century was out, sought to dispose of the question by 
leaving it open. This amendment declares that “the 
powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are re¬ 
served to the States respectively, or to the people.” 
Possibly this amendment may itself one day stand in 
need of judicial interpretation, but at present it would 
certainly appear that the Constitution knows nothing 
of the people of the United States as a whole. Presi¬ 
dents are elected and constitutional amendments rati¬ 
fied or rejected by the people voting by States. In so 
far, then, as the Constitution is a social contract, it 
was concluded by the peoples of the original thirteen 
States and adhered to by the people of subsequent 
States as they were created. 

But it also can be claimed that the Constitution is 
a legal contract that the governments of the States re¬ 
ceived the authority of their electorates to conclude, 
and this was the line actually taken in the resolutions 
of protest, which came very near to defiance, passed 
in the 1790s by Kentucky and Virginia when Con¬ 
gress passed Acts of which these States disapproved 
and by which they claimed they were not bound ex¬ 
cept by their consent. It is noteworthy in this con¬ 
nection that the Virginian Resolution was drafted by 
Madison himself. (Jefferson, who was responsible for 
the Kentucky Resolution, was not a member of the 
Convention.) The issue was not pressed at the time 
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but it contained the germs of the Civil War. If in the 
last resort a State is indeed a sovereign Common¬ 
wealth, then it has a right to withdraw from a Union 
whose policy it feels unable to endorse. On the face 
of it the States had a poor case. The Articles of Con¬ 
federation laid it down that the Union should be per¬ 
petual (Art. 13) and the Constitution that superseded 
the Articles declared in its preamble that the first of 
the purposes for which it had been ordained and es¬ 
tablished was to form a more perfect Union. Going 
even beyond this, Lincoln held that the Union created 
the States, as until it was formed they were merely 
colonies; but the conception of sovereign Common¬ 
wealths delegating authority to a central body which 
is explicit in the Articles of Confederation did not al¬ 
together fade from men’s minds, and if the States 
were indeed sovereign, then it was within their right 
to interpret the powers that they had bestowed. 

It might also be contended that the right of inter¬ 
pretation was vested in the President. In the oath that 
the second Article of the Constitution imposes on the 
President when taking office he declares that he will 
to the best of his ability preserve, protect and defend 
it. How can a President preserve the Constitution 
unless he knows what it is, and does not the qualify¬ 
ing reference to the best of his ability imply that he is 
to exercise his discretion in deciding what is consti¬ 
tutional and what is not? This was the line at least 
indicated by Andrew Jackson, who, when he was 
dissatisfied with a judgement of the Supreme Court 
said, John Marshall has given his decision; let him 
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enforce it.” Since the separation of powers means in 
practice that executive, legislature and judiciary is 
each supreme in its respective sphere but has no 
means of forcing its will upon the others, rigid appli¬ 
cation of Jackson’s doctrine would bring the govern¬ 
ment of the United States to a standstill by placing its 
various organs in frank opposition to one another. 

To avoid such a dangerous development the chal¬ 
lenge to the Supreme Court has in practice taken a 
different form. If the executive—it is the executive 
rather than the legislature that has felt outraged by 
Supreme Court decisions—finds itself confronted by a 
hostile Supreme Court, the situation can be saved by 
a change in the personnel of the Court. This is in fact 
what happened in Grant’s day when two vacancies in 
die court were hurriedly filled and favourable de¬ 
cisions on reconstruction legislation were obtained by 
the resultant conversion of a dissenting judgement 
into a majority opinion; and the balance of voices 
would have similarly been swung over in President 
Franklin Roosevelt’s day if the President had got what 
he wanted. President Roosevelt offered himself for 
re-election in 1936 on the strength of his New Deal 
legislation. He was triumphantly re-elected, carrying 
46 out of the 48 States of the Union. In face of this 
manifestation of popular feeling, the Supreme Court 
ruled that some of the principal items of his legisla¬ 
tion were unconstitutional. The President was angry 
and proposed, by fixing an age for retirement and in¬ 
creasing the Court’s numbers, to create a new ma¬ 
jority sympathetic to his policies. But the President 
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had overestimated his popularity. Such is the rever¬ 
ence of the American public for the Supreme Court as 
an institution that the President was compelled to 

drop his proposals in view of the hostility that they 
evoked. 

Nevertheless the President in fact got his way in the 
end and got it through his successful breach of the 
convention dating from Washington’s time that a 
President shall not be eligible for re-election more 
than once. Justices of the Supreme Court are natu¬ 
rally fairly advanced in years at the time of their ap¬ 
pointment. A President who holds office for four 
years only may expect to fill one or two vacancies. 
A President who holds office for eight years may be¬ 
fore the expiry of his double term have appointed a 
majority of the Court; and a President who holds 
office for twelve years is almost certain to have done 
so. The prolongation of the President’s term had in 
fact upset the working balance of the Constitution, 
and this was apparent in the nominations to the Su¬ 
preme Court. As it existed towards the close of Presi¬ 
dent Franklin Roosevelt’s life, it was the President’s 
Court. All its members except one owed their ap¬ 
pointment to the same man. It must be remembered, 
however, that the President’s power of appointment 
is not unqualified; his nominations have to be con- 
finned by the Senate, and a hostile majority looking 
for ground on which to fight the President could not 
do better than proclaim itself the guardian of the Su¬ 
preme Court's impartiality. 

The claim of the Supreme Court to be the final 
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interpreter of the Constitution nowadays is unchal¬ 
lenged. Its constitutional position is that indicated 
by Hamilton as naturally arising out of a limited Con¬ 
stitution; “By a limited Constitution, I understand 
one which contains certain specified exceptions to 
the legislative authority; such, for instance, as it shall 
pass no Bills of Attainder, no ex post facto laws, and 
the like. Limitations of this kind can be preserved in 
practice no other way than through the medium of 
Courts of Justice, whose duty it must be to declare 
all acts contrary to the manifest tenor of the Constitu¬ 
tion void. Without this, all the reservations of par¬ 
ticular rights or privileges would amount to nothing” 
( Federalist , No. 78. ). In pursuance of this doctrine 
State Supreme Courts already had voided acts of the 
State legislatures, the earliest decision of the kind 
going back to 1780. It was, therefore, no more than 
an extension of a principle already accepted that the 
Federal Supreme Court should declare void the acts of 
the Federal legislature. But in practice this must needs 
come to mean that the Supreme Court behaves as a 
sort of Second Chamber with no right of initiating 
legislation but with an unqualified right of veto. In 
England the House of Lords can prevent an Act of 
Parliament from coming into operation for two 
years; 2 in the United States an Act of Congress can 
go into effect and then be declared unconstitutional 
by the Supreme Court. 

So absolute is this power of judicial veto that its 
exercise calls for great discretion and, in view of the 


* See p. 73, supra , n. 
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fact that in some of its most important decisions the 
Court has been divided five to four, it is remarkable 
that there has been so little public agitation to limit its 
powers. The general feeling of American citizens 
appears to be that somebody must evidently interpret 
the Constitution and that an impartial interpretation 
is more likely to come from the Supreme Court than 
from any other source. The Supreme Court itself 
certainly has been discreet in the exercise of its powers. 
It will not pass judgment on an Act of Congress on 
its own initiative. Some person must feel himself 
wronged by the Act and must bring his alleged wrong 
to the notice of the Supreme Court before the Court 
will investigate the matter at all. Further, the Court 
has laid it down that while it is its business to deter¬ 
mine whether Congress has the power to legislate on 
a particular subject, it is not concerned to enquire 
whether that power has been wisely exercised. The 
responsibility for the use of its powers rests with Con¬ 
gress and lies outside the Court’s province. * 

But a further difficulty remains. The Constitution, 
as it itself states in its sixth Article, is a law, and the 
Courts, as Chief Justice Marshall laid it down, are the 
proper bodies to declare what the law is. In making 
their declaration the Courts must clearly be guided 
by legal principles; otherwise what they are declaring 
will not be law but a set of opinions, political, eco¬ 
nomic, or even individual, disguised as law. Where 
then are the Courts to find the legal principles that 
will determine their particular declarations of what 
the law is? It is at this point that the practice of the 
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Supreme Court makes contact with the British legal 
traditions. In “Iolanthe” the Lord Chancellor intro¬ 
duces himself with the observation that 

“The law is the true embodiment 
Of everything that’s excellent. 

It has no kind of fault or flaw 
And I, My Lords, embody the law.” 

These words might have fallen from the lips of Chief 
Justice Coke, and though Chief Justice Marshall was 
less personally assertive, it is as the embodiment of, 
at any rate, one branch of the law—the law of the 
American Constitution—that he looms so large in 
American history. 

But what in the last resort is the law? Chief Justice 
Coke had no doubt whatever about the answer to that 
question. The law was the common law and when 
the House of Lords sought to amend the Petition of 
Right by words reserving the King’s sovereign au¬ 
thority, Coke retorted: “Magna Carta is such a fellow 
that he has no sovereign.” But Magna Carta was com¬ 
mon law, that is to say it claimed to be the precise 
statement of established custom. The rival to Com¬ 
mon law was Roman law which had seeped into Eng¬ 
lish jurisprudence via the Courts of Equity. One of 
the great principles of Roman Law was that the 
sovereign’s pleasure has the force of law. It is true 
that Roman Law maintained that the sovereign was 
a law-giver because his authority derived from the 
people and it could thus be claimed that custom, which 
is popular law, inspired Roman law at one remove. 
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But on the face of it, custom and the King’s word 
cannot both be supreme and when they contradict 
one another, one of the two must prevail. This was 
the problem that confronted the English judges when 
various taxation cases culminating in Ship-Money 
came before the Courts in the first forty years of the 
seventeenth century. No doubt some of the judges 
were influenced in their decisions by the fact that they 
owed their places to the King’s pleasure, but the legal 
controversy that they had to determine was real 
enough. Custom laid it down that the redress of griev¬ 
ances must precede supply and that the King would 
therefore receive no revenues without the consent of 
Parliament; but the text-books laid it down that the 
Kmg’s prerogative was absolutely unlimited and there 
was evidence in English history of the full use of the 
prerogative, though perhaps its exercise was admitted 
only in times of emergency. Being lawyers the 
judges found it hard to go against the text-books and 
the King got a favourable judgement . 8 

Eventually Parliament set the verdict aside and 
letermined by statute the principles governing the 
right to tax, and from that moment the judges’ diffi¬ 
culties were really at an end. Parliament is sovereign 
and its pleasure has the force of law. All that the 
British Courts have to do when they interpret an Act 
of Parliament is to decide the exact legal meaning of 
its language. If Parliament does not like that mean- 


* For the Ship-Money case consult the collection “Constitutional 
SET" Revolution" by G.rdino, 
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ing, it can alter the law. When, for example, in the 
Scottish Church case of some forty years ago, the 
House of Lords decided that the property of the 
Church belonged to a small minority, it knew that it 
was giving a decision that Parliament would have to 
correct, and some at least of the law lords may have 
been equally conscious of the need for amending 
legislation when in 1905 they decided that the Trade 
Union acts of the 1870s did not mean what they had 
hitherto been assumed to mean. Accordingly, when 
an English court of law construes an act, it does not 
admit as evidence the reports of debates or other mat¬ 
ter indicating the intentions of Parliament; all it is 
concerned to determine is what Parliament has actu¬ 
ally said in legal language. In the United States, on 
the other hand, the remedy of amending legislation 
does not lie to hand. If an Act of Congress violates 
the Constitution, the Constitution itself must be 
changed before such an Act can become law, and the 
process of constitutional change is long and difficult. 
In pronouncing upon an Act of Congress, therefore, 
the Supreme Court admits all the political evidence 
that an English Court would exclude. It is anxious to 
ascertain whether the intention of Congress was to 
keep within the limits laid down by the Constitution 
and once it is satisfied as to the legislature's intentions 
it will do its utmost to interpret an act in accordance 
with them. 

Even this, however, is not enough. The Constitu¬ 
tion dates in the main from 1787 and though a few 
obscure points have been cleared up by subsequent 
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legislation, ingenuity and recourse to the favourite 
device of legal fiction are required to fit the Constitu¬ 
tion to the vastly different circumstances of our own 
day. The Court must thus go behind the Constitu¬ 
tion and enquire into the known or presumed inten¬ 
tions of its authors. It was certainly their intention to 
restrict government to a minimum. Ideas of individual 
freedom were in the air and, though the Constitution 
was careful to limit the authority of the new bodies 
that it created, the first Congress was not satisfied with 
the safeguards of individual rights that it provided, 
and strengthened them by the first ten amendments. 
The Fifth of these amendments declares that no per¬ 
son shall be “deprived of life, liberty or property 
without due process of law.” The Fourteenth Amend¬ 
ment to the Constitution, passed after the Civil War, 
extended this last provision to the actions of the 
States. What then is due process of law? An English 
Court has no difficulty in answering the question 
because any Act of Parliament is due process. An 
Act of Congress, however, that violates the Constitu¬ 
tion, is not law at all, and it will violate the Constitu¬ 
tion if it impinges upon life, liberty or property 
without due process as safeguarded by the Fifth and 
Fourteenth Amendments. 

It was once actually ruled that an act prohibiting 
night labour in New York bakeries was void because 
it trespassed upon the liberty of contract, and by an 
extension of the principle laid down in that decision 
it would have been impossible either for Congress or 
for any State legisature to regulate wages or hours 
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of labour. That particular decision was got round by 
the convenient concept of the police power inherent 
in all governments. This and other instances of the 
same type tend to show that in decisions in regard to 
matters about which the Constitution is silent, and 
particularly about the social legislation inspired by 
economic circumstances of which the authors of the 
Constitution could have had no conception, the deci¬ 
sions of the Court will be shaped consciously or un¬ 
consciously by the opinions of the judges on the re¬ 
quirements of a social order. They will thus have to 
be guided by their conceptions of right reason—a term 
that, for all its philosophic sound, means that the 
judges may take generally accepted views, even if 
these are of comparatively recent growth, instead of 
the language of the common law, as their standard 
of reference. Recourse to ideas based on right reason 
was peculiarly obnoxious to Englishmen because it 
had so often enabled judges in the Court of Equity to 
substitute the principles of Roman law for the prece¬ 
dents of Common law and thus to cast doubt upon the 
traditional liberty of the subject. Clarendon expressed 
the average Englishmen’s view when he condemned 
the judges of the earlier Stuart period because they 
“had submitted the difficulties and mysteries of the 
law to be measured by the standard of what they 
called general reason.” (History of the Rebellion I. 
64). 

The situation was even richer in danger in America 
because American judges could not appeal to Roman 
law with the same confidence as had been shown by 
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rheir predecessors, often canonically trained, in medi¬ 
aeval England. Their conceptions of right reason did 
not rest upon the sure foundation of Roman law as 
taken over by the Church, but were derived from 
theories of society that, obeying the impulses of con¬ 
temporary thought, could and did vary, not merely 
from one age to another but between one party and 
another. This is the truth that lay behind Justice 
Oliver Wendell Holmes’ acid observation to the ad¬ 
dress of his colleagues that the Constitution did not 
enact Mr. Herbert Spencer’s Social Statics. It is also 
the truth that lies behind the observation of Mr. Doo¬ 
ley, an imaginary Chicago Irishman created by a 
highly-gifted journalist, Mr. W. J. Dunne, towards 
the end of last century, that the Supreme Court fol¬ 
lows the election returns. Because government is by 
the consent of the governed, a Constitution must re¬ 
spond to the ideas of those who live under it or it will 
not survive. How far the American Constitution can 
adjust itself to circumstances and ideas as they change, 
it is for the Supreme Court to say; and how far the 
Supreme Court correctly estimates and reflects con¬ 
temporary opinion about the more fundamental mat¬ 
ters of government depends upon the personality and 

the political outlook of the Presidents who nominate 
its members. 
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7 ^in fundamental difference between the 

7 4 British and the American Constitutions 

T«^. ^ lies in their respective solutions of the 
problem of establishing a responsible executive. It is 
the cardinal problem of politics. For the average man 
the executive is the government, and if the executive 
is not responsible, its acts will register the will of the 
master and not the consent of the governed. If, on the 
contrary, the executive is continuously responsible, 
it may lack the power to act in a crisis and this was, 
in fact, the besetting weakness of the Third French 
Republic and constitutes a danger to all federal gov¬ 
ernments in so far as their authority is indubitably 
limited. The English solution of the problem was 
accomplished by stages, not all of them visible while 
they were taking place, over a long period of time. 
On the one hand the Tudor sovereigns, and especially 
Henry VIII, felt a sense of responsibility to the extent 
of carrying Parliament with them in their policy. On 
the other hand Queen Victoria maintained that cer¬ 
tain matters, particularly international affairs, still lay 
within the province of the Crown. Here, as in so 
many British constitutional arrangements, there is a 
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penumbra that remains obscure until circumstances 
make its dissipation necessary. Nevertheless, the main 
lines of the English conception of executive respon¬ 
sibility are perfectly clear. It has been achieved by 
transferring executive power from the Crown to the 
Cabinet and by making the Cabinet responsible to 
Parliament and particularly to the House of Commons 
as representing the people. 

This process has been gradual throughout the last 
three centuries and in its later stages has been smooth. 
But its earlier stages involved the greatest storms in 
English constitutional history, a civil war and a change 
of dynasty among them. These tumults have left their 
mark. The Englishman prides himself on what one 
of his philosophers has called “the inevitability of 
gradualness” and one of his poets has more pictur¬ 
esquely described as “freedom slowly broadening 
down—fromp precedent to precedent.” But there is 
one point in the process that calls for a constitutional 
leap in the dark. It is the point of transition from 
representative to responsible Government, and it is 

this point that the Englishman has found it difficult to 
pass. 

With the loss of the American colonies to give 
direction to its thought, British liberalism in the first 
half of the nineteenth century was disposed to equate 
full responsible Government with independence. The 
colonies, it was held, would drop off like ripe fruits. 
But as time went on and the colonies did not drop off, 
as, on the contrary, the significance of the Crown as 
a symbol of union grew steadily more apparent during 
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Queen Victoria’s long reign, the current of thought 
was reversed. The colonies would not become inde¬ 
pendent but neither would they achieve full self- 
government. They would develop into oversea 
Britains associated with their parent and example by 
some sort of federal tie through which the ancient Par¬ 
liament in London would grow into an effective 
agency of Imperial rule. The rise of what at the end 
of the last century was called colonial nationalism chal¬ 
lenged this conception and in the years before 1914 
the future organisation of the Empire had again be¬ 
come an open question. The course of the war an¬ 
swered it, and before the armistice the conception 
of Dominion status was well established though some 
years were to elapse before it was stated in legislative 
terms by the Statute of Westminster. 

The further step that made Dominion status attain¬ 
able by peoples with whom Britain stood in a more 
authoritative relationship than with settlers of her 
own or with kindred blood was taken with unex¬ 
pected ease. In 1917 full self-government was stated 
to be the goal of British policy in India and by 1935 
an Act completely transferring sovereignty to a fed- 
eralised India had passed the British Parliament. The 
outbreak of another war found it partially in force. 
Responsibility for law and order in the Provinces of 
British India had been transferred to Ministries re¬ 
sponsible to local legislatures, but it had not been 
found possible to put the plans for the Central Gov¬ 
ernment into effect, and after the Japanese surrender 
the establishment of a unified All-Indian Government 
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proved impracticable. So fully, however, was sover¬ 
eignty conferred by the Act of 1935 that it was suffi¬ 
cient to make its provisions applicable to each of the 
two Dominions set up in 1947. The conclusion had 
already been drawn that Dominion status could 
equally be attained by the Crown Colonies. Here, 
however, the process was slightly more gradual. The 
first stage, already accomplished in Ceylon and Malta 
and almost accomplished in Jamaica, has been to set 
up a local government responsible to a House elected 
by universal suffrage, whose authority over all matters 
except defence and foreign policy is qualified only by 
the retention of emergency powers in the Governor’s 
hands. Ceylon is entering on the final stage under 
which these reserve powers will disappear and the 
only question now outstanding is that of Britain’s 
continued responsibility for the defence of a com¬ 
munity that numbers less than 7,000,000 and is there¬ 
fore unable to guarantee its own independence. 

It has taken two great wars with their new 
distribution of material strength within the British 
Commonwealth, their test of the stability of the whole 
Imperial structure and their call for a fresh approach 
to old problems, to bring about developments which in 
retrospect seem to follow inevitably from the nature 
of the relationship between the Crown and the peoples 
under its sway. All the other steps had been easy— 
the initial establishment over against the executive of 
a Council with nominated membership and advisory 
functions; the introduction of an elective element; the 
gradual extension of the franchise; the no less gradual 
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transformation of the Council from an advisory body 
into a genuine legislature. But throughout these 
stages the executive Government has held powers in 
reserve and their transfer cannot be gradual. Two 
hands cannot wield one sceptre and if final authority 
is to pass from the Crown’s officials to the people’s 
representatives, it must pass at a stroke. 

Under the American system this difficult transition 
is evaded altogether. The American Constitution 
makes the executive immediately responsible to the 
people by the process of a Presidential election every 
four years. Between elections the President is in a 
strict sense irresponsible but he is subject to effective 
restraints. He must keep within the limits of the 
functions assigned to him by the Constitution, which 
he has sworn to maintain, and he must look to Con¬ 
gress for all legislation, including supply. The con¬ 
stitutional position of an American President was 
perfectly comprehended by Lincoln. By proclama¬ 
tion he had suspended the Habeas Corpus Act and 
by proclamation he had freed the slaves. If, by proc¬ 
lamation, Lincoln had postponed the Presidential elec¬ 
tion on the ground of the war emergency, it is hard 
to see who could have said him nay. In spite of the 
Constitution there is a penumbra about the Presidential 
power. The Constitution declares the President Com- 
mander-in-Chief of the American Army and Navy. 
The powers of a Commander-in-Chief are of necessity 
indefinable; he must take such action as emergencies 
demand. Lincoln’s powers as Commander-in-Chief 
were in full operation as he approached the end of his 
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first term and he regarded it as his duty under the Con¬ 
stitution to maintain the Union at all costs. He was 
to be opposed at the forthcoming election by one of 
his own unsuccessful generals, and there was, at the 
very least, a likelihood that his opponent would be 
elected. So gloomy, in fact, was the prospect that the 
State of Nevada was hurriedly created in order to as¬ 
sure Lincoln an additional three votes in the electoral 
college. Lincoln knew that if he failed to secure re- 
election, his opponent would open peace negotiations 
with the South and that the cause for which he fought 
would be lost. Nevertheless, he held that under the 
Constitution his authority was limited in time, that 
unless he were re-elected in November 1864 he would 
become a mere private person on March 4, 1865, an ^ 
that if the presidential election were postponed by his 
order the country would, in law, be without an execu¬ 
tive government at all after that date. Accordingly, 
Lincoln felt it absolutely necessary that the election 
should go forward in the usual way. He even formed 
plans, with which he acquainted his Cabinet, for his 
conduct in the event of his defeat to ease the transition 
of power during the four months between the election 
and the expiry of his term. The preservation of the 
Union was a great thing but the preservation of 
American democracy was a greater. 

The difficulty of harmonising continuity of policy 
with freedom of electoral choice with which Lincoln 
was thus confronted—which also caused Wilson so 
much embarrassment during and after the Paris Peace 
Conference of 1919, and which may have helped to 
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induce President Roosevelt to break the third term 
convention—arises out of the feature of the American 
system that identifies the head of the State with the 
head of a party in the State . 1 This is the penalty that 
America pays not so much perhaps for the election of a 
President by the people as for the failure of the Found¬ 
ing Fathers to allow for the play of party feelings and 
to devise election machinery that would take them into 
account. In England the Crown is beyond party and 
a change of party government can therefore be accom¬ 
plished with less of a jolt under English than under 
American institutions. But under either system the 
effects of the changes, if followed out to their logical 
conclusion and if there were any fundamental differ¬ 
ence between the parti^, would result in anarchy. 
Fortunately the common sense of both peoples saves 
them from logic. 

Lincoln’s argument, which has been endorsed by 
posterity, assumes that the President is the choice of 
the American people. So in practice he is, though 
with certain qualifications, but such was not the in¬ 
tention of the members of the Philadelphia Conven¬ 
tion. The French Revolution had begun to cast its 
shadow when the Convention met, and democracy 

x The perplexity in which this arrangement involves ordinary 
Americans is illustrated by the story of the American soldier who 
asked his sergeant what he could do to make an obstinately hidden 
Japanese sniper come out into the open. “Try shouting something 
offensive at him” advised the sergeant. The soldier went off but 
returned presently to report failure. “I shouted out ‘To hell with 
Hirohito* and he jumped out at once and shouted back ‘To hell 
with Roosevelt,* and I couldn’t shoot another Republican, could 
I?” 
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was in the air. The fathers of the Constitution, all of 
them good solid propertied men, thoroughly distrusted 
it. To them, as to Queen Victoria in her letters, 
“democratic” was synonymous with “revolutionary” 
and there is a striking passage in one of Madison’s 
papers ( Federalist , No. io) in which he urges that 
the more comprehensive the Union, the less are demo¬ 
cratic excesses likely to infect it. With a direct refer¬ 
ence to agitations hardly stilled, he wrote that “a rage 
for paper money, for an abolition of debts, for an 
equal division of property, or for any other improper 
or wicked project, will be less apt to pervade the 
whole body of the union than any particular member 
of it,” and the argument was bound to appeal to the 
voters, all of them at the tgne men of property, to 
whose approval the Constitution was referred. 

Elaborate arrangements were devised to shelter a 
Presidential election from the gusts of popular feel¬ 
ing. It was intended that the President should be 
chosen by the House of Representatives from a list 
of candidates drawn up by the States. Each State was 
to elect a body of electors equal in number to its repre¬ 
sentation in both Houses and therefore never less than 
three. These electors were to meet in their respective 
States and decide on the names of two candidates; 
and in order to prevent the electors from confronting 
Congress with twenty-six different names, each of 
them borne by a distinguished person in the State 
concerned, it was provided that of the two candidates 
chosen one at least shall not be an inhabitant of the 
same State with themselves.” If when the votes were 
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brought together, one candidate had an absolute ma¬ 
jority he would become President. Otherwise, the 
House would choose the President out of the five 
highest names on the list. In 1800 the election resulted 
in a tie and the House then chose Jefferson to be Presi¬ 
dent. This election led to a constitutional amend¬ 
ment, the Twelfth, under which the electors voted 
separately for the President and the Vice-President 
and the number of candidates submitted to the House 
was reduced to three. It was under this arrangement 
that in 1824 the House made Adams President in suc¬ 
cession to Monroe. His votes were well behind those 
of the candidate at the head of the list but the House 
chose him as the result of a deal by his supporters 
with the supporters of a candidate for the Vice-Presi- 

This episode led to the assertion that the voice of 
the people was being ignored and to the development 
of parties that would choose at their conventions 
candidates whose names would be binding upon all 
the electors whose return they secured. The arrange¬ 
ment still holds good and the candidate who secures 
a majority of the members of the electoral college, 
all of them already pledge-bound, is in fact elected, 
the rest of the proceedings being purely formal. Even 
before 1824 the procedure contemplated by the au¬ 
thors of the Constitution had not operated. Members 
of Congress had met in Presidential caucuses and had 
chosen their respective candidates, their choice being 
respected by the electors in the States, who voted as 
they were told by Congress, and when the behaviour 
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of Congress became obnoxious to public opinion, 
voted as they were told by the party managers. 

Under the present system, which makes the electors 
men of straw, survivals of a past that had in fact never 
been a present, it could be claimed that the President 
is in truth the people’s choice, were it not that the 
election is by States. In the electoral college a State 
cannot record a split vote. Its delegation votes as a 
whole for one candidate or the other. Thus a few 
votes in a State may determine the complexion of its 
whole delegation. In 1916 Wilson was re-elected be¬ 
cause he carried California by a narrow margin. The 
effect of this arrangement is that the minority vote 
in those States whose party allegiance is constant has 
no effect whatever on the result. In 1936 Mr. Roose¬ 
velt’s opponent carried only two States, the faithful 
remnant of the once solidly Republican North-East, 
and he therefore commanded a mere handful of votes 
in the electoral college. Nevertheless 15 million peo¬ 
ple supported him at the polls. It is thus possible for 
an American President to be elected by a minority of 
the voters because the more thinly-populated States 
are over-represented in the electoral college. 2 The 
strength of their delegation is that of their representa¬ 
tion in both Houses of Congress, and every State what¬ 
ever its size has two Senators. The abolition of the 
electoral college and the substitution of election by 

■This actually happened in two cases, namely Hayes in 1876 
and Harrison in 1888. Hayes* popular vote was 300,000 smaller 
than that of his opponent Til den and Harrison’s 100,000 smaller 
than Cleveland’s. 
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direct popular vote would give a great stimulus to 
the activities of both parties in the regions in which 
they are weakest. It may become a possibility of the 
future now that the development of social service is 
restricting the field of patronage in which the parties 
have hitherto operated with so much effect. 

The election of a President, whether the method be 
indirect as was originally intended or direct as it has 
now largely become, makes it impossible for the execu¬ 
tive power to be vested in the Cabinet. Under the 
American Constitution all executive power belongs 
to the President and the members of his Cabinet are 
his departmental subordinates. The text-books quote 
the story of Lincoln taking a vote in his Cabinet on a 
measure that he had proposed. All the Cabinet were 
against it. “Seven Noes,” said Lincoln, and then, put¬ 
ting up his own hand, “one Aye. The Ayes have it. 
That was sound constitutional arithmetic. A man 
of whom it can be said, though in a qualified sense, 
that he has been chosen by the people to hold power 
cannot transfer his responsibilities to his associates. 
The English system of Cabinet government is con¬ 
stitutionally impossible in the United States, and be¬ 
cause of this impossibility the executive cannot be 
made responsible to the legislature. Instead he is 
directly responsible to the people. The English sys¬ 
tem has the advantage in facilitating day-to-day con¬ 
trol, the American is bringing home to the average 
voter the conviction that he determines his country s 
policies. 

It is among the curiosities of constitutional study 
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that the vast difference both in the practical working 
of the two systems and in the popular attitude towards 
them should not emerge from an examination of the 
relevant documents. On paper, executive power in 
both countries is centred in an individual—in Britain 
in the King, in America in the President. But the 
machinery of election that on one side of the Atlantic 
survives only in certain traditional forms is on the 
other—not because of the Constitution but in spite of 
it—the greatest of political realities. It is therefore 
impossible for a President to divest himself of his 
powers. He can, and indeed in practice must, assign 
their detailed exercise to subordinates and his discre¬ 
tion in distributing them is limited by legislation estab¬ 
lishing a number of departments. But the President 
can assign specific duties to individuals without obtain¬ 
ing congressional authority and in war-time makes 
ample use of this power. The sole condition for its 
exercise is that his nominee remains individually re¬ 
sponsible to him and to him alone. It follows that 
no power whatever is vested in the Cabinet as such 
and its omission from the machinery of government 
set up by the Constitution is logical enough. Indeed, 
if the first President had treated the Senate as his 
Council, which is probably what the authors of the 
Constitution intended, no Cabinet would have come 
into existence. But Cabinet Government was already 
a part of the English tradition in 1776; day-to-day co¬ 
operation between President and Senate would at 
once have raised the delicate question of the balance 
of authority between the Federal Government and 
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the States; and in operating a new constitution it was 
clearly desirable for the relationship between the Presi¬ 
dent and his closest advisers to be given definite form. 
The appointment of a Cabinet just met the need, and 
the precedent set has been followed. But since an 
American Cabinet is made up of persons individually 
responsible to the President, 3 it is incapable of devel¬ 
opment as an institution. It remains what it was 150 
years ago—a group of persons whom the President 
consults collectively at his pleasure. But apart from 
him it has no authority even to meet and when, during 
Wilson’s illness, his Secretary of State called a meet¬ 
ing on his own initiative, the President at once dis¬ 
missed him. 


In Britain, on the other hand, the Cabinet is the 
keystone of the constitutional arch, the essential 
link between Crown and Parliament, which alone 


renders the King incapable of doing wrong and the 
House of Commons capable of determining policy. 
It was with the shaping of policy that the Cabinet 
was originally concerned. Partly for this reason and 
partly because of the significance of party in the evo¬ 
lution of English politics, its responsibility is collectiv e. 
The Prime Minister determines its membership, but 


once they are appointed they are his colleagues not 
his subordinates, and it is to the House of Commons 
rather than to him that they are responsible for the 
conduct of their respective departments. The British 


*The Confederate Constitution empowered its Congress to 
legislate for the presence of Cabinet Ministers on the floor of 
either House; but advantage was not taken of this provision. 
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Cabinet is an admirable instrument of decision on 
major issues and is thus strong where the American 
Cabinet is powerless, but it has experienced great dif¬ 
ficulty in establishing a hold on administration. In 
Victorian times the Cabinet consisted of a number of 
gentlemen of similar political views meeting once a 
week for private and unrecorded discussions of mat¬ 
ters of common interest. The South African war re¬ 
vealed, as the Crimean war had done before it, the 
hiatus that thus existed between ministerial decision 
and departmental action; and to remedy this defect in 
the field in which it was most dangerous, Mr. Balfour, 
when Prime Minister, established the Committee of 
Imperial Defence. This body, of which the Prime 
Minister was the one permanent member, was the 
means of providing the Cabinet with the material 
required for correlating means with ends. In the First 
World War it was expanded into the War Committee 
of the Cabinet. In the Second World War it was 
reduced to the Chiefs of Staff Committee, reporting 
to the Prime Minister as Minister of Defence. Its 
functions and indeed its existence in the world of to¬ 
morrow will depend on the situation with which the 
Cabinets of to-morrow will be called upon to deal. 
In this important field the evolution of the Cabinet is 
still incomplete. 

The Cabinet’s position in domestic politics is 
equally transitional. Its size has always depended on 
circumstances, and in the half century before 1914 
gradually increased from an average of 10 to an aver¬ 
age of 20. In 1916 Mr. Lloyd George formed a War 
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Cabinet of 4 members, all free of departmental duties. 
The Chancellor of the Exchequer, though a member, 
was not expected to attend regularly. Other Minis¬ 
ters were summoned when matters affecting their 
departments were under discussion, but only the For¬ 
eign Secretary was constantly present. It was clearly 
necessary to create a proper channel for the convey¬ 
ance of Cabinet decisions to the administrative de¬ 
partments, and to this end Mr. Lloyd George set up 
the Cabinet Secretariat. This body has now become 
one of the most important organs in the State. It regu¬ 
lates the distribution of business, sees to it that noth¬ 
ing comes up to the Cabinet that can be settled at the 
departmental level, and is replacing the Treasury as 
the authority supervising and co-ordinating the con¬ 
duct of public affairs. Its future, too, is uncertain. 
War, with its need for quick decisions, calls for small 
Cabinets. In peacetime it has hitherto been found 
more convenient to appoint large Cabinets, which, 
because of their size, can set up Committees to handle 
detailed issues. Both forms are compatible with the 
principles of Cabinet Government and the eventual 
choice between small and large Cabinets may well 
depend on a future Prime Minister’s temperament. 


In the actual working of both Constitutions, conven¬ 
tion—in the English sense of the word-plays a con¬ 
siderable part. It is, for example, a matter of common 
convention that a Bill is read three times —a conven- 
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tion taken over into the United States Congress from 
Colonial precedents, reinforced by Jefferson’s “Man¬ 
ual of Parliamentary Practice,” which drew heavily 
on English sources. But convention is even more im¬ 
portant under the English system. Convention has 
deprived the Crown of its powers to veto acts of the 
British parliament, and its veto over the acts of Do¬ 
minion parliaments had in fact lapsed by convention 
before it was formally set aside by the Statute of West¬ 
minster in 1931. In the United States, where constitu¬ 
tional powers are more closely defined by statute, the 
field is smaller, but there were throughout the nine¬ 
teenth century two conventions that profoundly af¬ 
fected the development of the Constitution. The first, 
which derives from Washington, was that a President 
could not hold office for more than two terms. The 
Constitution is silent on the question of re-eligibility, 
though it was much discussed in the Philadelphia 
sessions, and by its silence implicitly permits it. Hamil¬ 
ton, in one of his most powerful papers ( Federalist , 
No. 72) assumes that a President will offer himself 
for re-election and details the consequent advantages 
to the nation. Washington refused to offer himself 
for re-election more than once, and the precedent 
that he set was followed for nearly 1 ^o years. The 
second convention dates from Washington’s successor, 
Jefferson, who held that a President's messages to 
Congress should be communicated in writing and not 
in person. Washington had somewhat over-awed Con¬ 
gress, and Jefferson felt that the President’s personal 
appearance to urge legislation upon that body was 
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an infraction of the principle of the separation of 
powers. This convention also obtained for more than 
a century. 

It is significant of the real fluidity of political life in 
the United States within the apparently rigid frame¬ 
work of the Constitution that both conventions have 
now* lapsed. The second was broken by President 
Wilson, who resumed the practice of delivering Presi¬ 
dential messages in person within a few years of his 
statement in his book The State that the convention 
of the written message was well established. The 
two-term convention was of greater importance and 
was harder to overthrow. Perhaps, indeed, it might 
never have been overthrown from within. It is true 
that there was talk of a third term for Grant, but 
when the President understood that Congress was 
hostile, he dropped the idea. There was also talk of 
a third term for Cleveland, and in 1897 his opponents 
met the suggestion with a strong resolution: “We 
declare it to be the unwritten law of this Republic 
established by custom and usage of 100 years and sanc¬ 
tioned by the example of the greatest and wisest of 
those who founded and have maintained our govern¬ 
ment, that no man shall be eligible for a third term of 
the Presidential office.” But Lincoln had uttered a 
famous warning against swapping horses whilst cross¬ 
ing a stream, and President Roosevelt acted upon it 
when he offered himself for a third term in t;he course 
of a war which even then threatened to engulf the 
United States. It is to be noted that his language in 
submitting himself for a fourth term was rather that 
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of a Commander-in-Chief than that of a President; 
but if war creates precedents, peace tends to confirm 
them. 4 


No constitutional arrangements, whether written or 
unwritten, can provide for all contingencies, and there 
must somewhere be a reserve power capable of deal¬ 
ing with crises when they occur. The Third French 
Republic had in the course of time seen such a con¬ 
centration of power in the hands of the Chamber of 
Deputies that there was no reserve left, with the result 
that the Constitution collapsed with the army. In 
England, reserve power still resides in the Crown: 
“The King's government must be carried on," and in 
the last resort the King himself must see that it is 
carried on. Queen Victoria’s action to prevent a con¬ 
stitutional break-down through a conflict between 
the two Houses of Parliament over Irish disestablish¬ 
ment has become classical, and the troubled reign of 
King George V provided four instances of direct 
political action by the Sovereign. The first occurred 
in 1910 when the House of Lords rejected the Parlia¬ 
ment Bill and a deadlock was reached, which could 
be overcome only by the Crown's willingness to make 
a large creation of peers. Here the circumstances of 
1832 provided a useful precedent. It is the business of 
the Crown to give effect to the will of the people and 
when its intervention is called for the Crown is en¬ 
titled to ask that the will of the people shall be ex- 


4 See, however, p. 77 tt/prj, n., regarding the latest development. 



THE TWO EXAMPLES 


185 

pressed in unmistakable fashion. A General Election 
fought on the specific issue that it will require action 
by the Crown to settle, gives the Sovereign just that 
indication of the popular will that he desires, and an 
election was fought on the Parliament Bill in 1910, 
just as it was fought on the Reform Bill in 1832. The 
action of the Crown in requiring a second election in 
1910, although the Liberal government had been con¬ 
firmed in office by the first election of that year, was 
criticised at the time from the Left, just as its action 
as a consequence of the election in giving Ministers its 
undertaking to create peers was criticised from the 
Right; but long before the end of the King’s reign 
there was general agreement that the Crown’s be¬ 
haviour had been thoroughly constitutional. 

The next instance of the Crown’s intervention 
occurred in 1914, when the passage of the third Home 
Rule Bill threatened to cause civil war in Ireland. 
The King then promoted a conference of responsible 
leaders, over which he requested Mr. Speaker to pre¬ 
side, in order to explore the possibilities of an eleventh 
hour settlement. The conference proved abortive and 
the Irish dispute moved forward to an issue that few 
had dreamt of in 1914. Thirdly, in the autumn of 
1916, the break-up of the Coalition Government under 
Mr. Asquith created an abnormal situation. Under 
normal conditions there is a constitutional opposition 
ready to take office when called upon and the Crown 
is in no doubt as to the quarter in which to look for 
a Prime Minister; but the Coalition effected in 1915 
had absorbed the opposition into the government and 
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the Crown had itself to determine who was best quali¬ 
fied to carry on the war to a victorious end in accord¬ 
ance with the undoubted will of the people. The 
King’s choice of Mr. Lloyd George determined the 
composition of the new Ministry. Finally, in 1931, 
when the economic depression overwhelmed the coun¬ 
try and when events could not wait for a government 
comprehensive enough to cope with it to be formed 
by the slow process of a general election, the King’s 
intervention caused the Conservative and Liberal 
leaders to accept office in an administration formed 
by the Labour Prime Minister. 

This matter of a residue of emergency powers by 
whatever agency they are exercised causes peculiar 
difficulty in federal constitutions because by its very 
nature a federal constitution limits the power of the 
central government. In Canada the difficulty is over¬ 
come by a clause in the British North America Act 
giving the Dominion Government general authority 
to legislate for the peace, order and good govern¬ 
ment of the country. In Australia, where the powers 
of the Commonwealth government are severely cir- 
cumscribed, provision was made for their extension 
by the agreement of the State legislatures or, alter¬ 
natively, by referendum. In the United States the 
authors of the Constitution sought to meet possible 
future needs by setting up the machinery for constitu¬ 
tional amendment. But the Constitution itself was an 
emergency device; it set out to give the country an 
effective central government such as was not provided 
for in the Articles of Confederation. The Articles 
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established no executive. The Constitution repaired 
the omission and under the Constitution the executive 
is the President. There has thus been latent in the 
Presidency from the very first a certain reserve of 
power that Jefferson drew upon when he carried 
through the Louisiana Purchase and that Lincoln 
drew upon when he issued his Emancipation Procla¬ 
mation. To some extent, therefore, the Presidency is 
an emergency symbol. In the period of quiet progress 
that succeeded the civil war the President’s importance 
was subordinate to that of Congress, and Bryce, writ¬ 
ing at the height of this period, though after the Con¬ 
stitution had been in operation for a full century, even 
thought it worth while to note the suggestion that the 
Presidency could be abolished on the ground that its 
work was done. 

No one would advance such a suggestion now. It is 
the Vice-President whose position is now called in 
question. He has certain constitutional resemblance 
to an English Prince of Wales; so long as he holds his 
position he has nothing definite to do, unless the Presi¬ 
dent dies, when he becomes the head of the State. 
It is true that he is the official Chairman of the Senate 
but, as he is not a member of that body, he leaves all 
important rulings to be settled by the Senators and if 
he is not interested in debates, he is content to allow a 
Senator to replace him in the Chair. At the time the 
Constitution was drawn up the Senate was thought of 
rather as a Council working in close co-operation 
with the President, and it is possible that the Vice- 
President was intended to serve as a direct link 
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between the executive and the senior branch of the legis¬ 
lature. When, however, during Jefferson’s Vice- 
Presidency, ir was suggested to him that he might 
enter the President’s Cabinet, he repudiated the idea 
as incompatible with the separation of powers. And 
as Vice-Presidents arc usually men of no particular 
distinction, no subsequent attempt has been made to 
give constitutional significance to their office. It is 
possible, however, that here, too, the break with the 
two-term convention may accelerate a change of 
which there are already indications. On taking office 

* w 

in 1921 President Harding invited the Vice-President 
to attend meetings of his Cabinet, thus establishing a 
new precedent, which President Truman has further 
extended. The latter's accession to the presidential 
office having left the Vice-Presidency vacant, he has 
invited the President pro tempore of the Senate to 
attend Cabinet meetings. In 1945 as in 1921 the object 
of the innovation was to induce agreement between 
President and Senate in regard to treaties. 

This doctrine, or rather dogma, of the separation of 
powers constituted the sheet anchor of American 
thought throughout the turbulent period in which in¬ 
dependence was achieved and the Constitution 
brought into being. In times of great uncertainty, 
men s minds require a formula the constant assertion 
of which will give them their required sense of direc¬ 
tion. “Redress of grievances must precede supply” 
served England well throughout her formative pe¬ 
riod; “separation of powers” served the United States 
equally well during the last quarter of the 18th cen- 
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tury. In 1780 Massachusetts declared in its Constitu¬ 
tion that the separation of powers guaranteed the 
rule of law instead of the rule of men, and in 1800, in 
his farewell address, Washington warned his hearers 
that “the spirit of encroachment tends to consolidate 
the powers of all departments in one and thus to 
create, whatever the form of government, a real des¬ 
potism.” 

This formula for the assurance of individual free¬ 
dom stemmed from Montesquieu whose Esprit des 
Lois , published in 1748, was the first thorough-going 
attempt to derive a philosophy of history from the 
historical record and rightly took immediate rank as 
a classic. Montesquieu had visited England in 1730, 
arriving shortly after Voltaire had left, and brought 
away with him after his 18 months’ stay a lasting ad¬ 
miration for the British Constitution as the sole ex¬ 
ample in the world of his day of the successful 
reconciliation of order with liberty. This reconcilia¬ 
tion, he argued, was based on the total separation and 
mutual independence of the three main departments 
of government, the Executive, the Legislature and 
the Judiciary. 

The controversies of Stuart times had in truth 
brought home to the English people the necessity of 
an independent judicature. It was indispensable to the 
effective redress of grievances; for if a subject of the 
Crown felt himself wronged, he looked to the Courts 
—Parliament itself was in its origins mainly a Court—for 
his remedy, and if the Courts were rendered powerless 
to give it to him, he lacked all safeguards against op- 
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pression. The independence of the judiciary was 
finally secured by the Revolution settlement, which 
set aside the doctrine that judges held their appoint¬ 
ment during pleasure. So far, then, Montesquieu 
interpreted English constitutional practice rightly, 
though, in fact, the separation of judicature and ex¬ 
ecutive is not and has never been complete. The Lord 
Chancellor, who is head of the judiciary, is a member 
of the government, and it is a convention that the 
Attorney General has a claim to the office of Lord 
Chief Justice if it falls vacant during his term of office. 
Nevertheless, the English are right in their view that 
on the whole the Courts have nothing to do with 
politics. Lord Chancellors and Attorneys General are 
lawyers who have become politicians, and when they 
return to their professions they readily become law¬ 
yers again. Where Montesquieu erred was in suppos¬ 
ing that the principle of the separation of powers also 
governed the relations of executive and legislature. 
In fact the two are organically linked by the doctrine 
of Cabinet responsibility, and when Montesquieu was 
in England, Walpole had already come to power and 
the final structure of the Constitution was beginning 
to reveal itself. 

But though Montesquieu failed to note the consti¬ 
tutional tendency already in process of development, 
his error was not so great in 1730 as it must needs ap¬ 
pear now. After the Revolution the chief fear of the 
House of Commons was that its newly asserted po¬ 
sition should be undermined by the appearance on its 
benches of men who owed their appointments to the 
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Crown and who therefore looked to it for instructions. 
A bill excluding place-men, as they were called, was 
passed in 1693 and vetoed by the King; passed again 
in 1694, and rejected by the House of Lords; finally 
passed in 1705, and repealed three years later. Never¬ 
theless 1705 is one of the most important dates in 
English constitutional history, for the repeal of the 
Act passed in that year was accomplished by a charac¬ 
teristic English compromise. It was provided that 
offices of profit under the Crown created subse¬ 
quently to 1705 should be incompatible with mem¬ 
bership of the House of Commons and that the 
holders of offices created before that year should va¬ 
cate their seats but should be eligible for re-election. 
It was intended by these means to prevent the Crown 
from debauching the House of Commons through the 
multiplication of place-men. The date-line drawn 
was arbitrary; the real test clearly ought to be the 
character of the office and not the time of its creation; 
and in 1741 another Act excluded from the House of 
Commons the holders of a number of offices which 
had existed prior to 1705. By the time of George Ill’s 
accessi6n, however, the eligibility of most office¬ 
holders for re-election had transferred the threat to 
the independence of the House of Commons from the 
appointments themselves to the constituencies for 
which their holders sat. In 1782 Rockingham dis¬ 
franchised the revenue officers who numbered r 1,500, 
and by so doing is said to have deprived the Crown 
of the control of seventy parliamentary seats. In the 
nineteenth and twentieth centuries successive exten- 
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sions of the franchise gradually made it impossible for 
constituencies to be subject to royal, aristocratic or 
capitalistic influences, though there are still a con¬ 
siderable number of seats in which the composition of 
the electorate, overwhelmingly well-to-do or over¬ 
whelmingly trade-unionist, makes nomination equiva¬ 
lent to election. 

The arrangement made in 1705 is now obsolete but 
in its time it was of the highest constitutional im¬ 
portance. Had it not been made, the British civil 
service with its great tradition of political impartiality 
could hardly have come into existence; and it is not 
surprising that the artificial distinction between of¬ 
fices that existed before 1705 and those created after 
that date was maintained into the twentieth century. 
At its inception the offices, acceptance of which 
vacated a seat in the House of Commons, included 
most positions of Cabinet rank, so that an appointment 
to a ministerial post was followed by a by-election. 
Shortly before the war of 1914 Mr. Asquith’s admin¬ 
istration abolished the necessity for re-election during 
the first nine months of a parliament’s life, thus avoid¬ 
ing the need for a considerable number of contests 
when a new government was formed just after the 
General Election. And in 1919 the old rule finally 
disappeared from the Statute Book so that now all 
Ministers of the Crown arc members of one or other 
House of Parliament and need not submit themselves 
to re-election after accepting ministerial office.* 

"This rule is not seriously weakened by the case of Sir Hard¬ 
man Lever, who was joint Financial Secretary to the Treasury with 
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In the American colonies the question of the in¬ 
dependence of the judiciary never became acute be¬ 
cause it had been settled in England before their 
political life had developed very far. The crux in 
America arose out of the relations of the executive 
with the legislature. Again and again royal governors, 
strong in the support of the administration at home, 
had over-ruled or ignored the will of the Colonial 
Houses of Assembly, so that even before the Declara¬ 
tion of Independence it had become apparent to the 
colonists that for them a free government meant the 
guarantee of inalienable rights to the local legislatures. 
When independence had been achieved, the States 
became sovereign Commonwealths, the Continental 
Congress, which was nominally the government of 
the United States, being in fact composed of delegates 
from the States, to which it could no more than ad¬ 
dress requests, which it had no power to enforce. The 
Constitution of 1787 proposed to elect a real central 
government with powers of taxation, and its oppo¬ 
nents contended that under the provisions the old 
tyranny would simply be transferred from one side 

Mr. Stanley (afterwards Earl) Baldwin during the latter part of 
the 1914-18 war but was never a member of Parliament. Mr. 
Lloyd George considered that a political figure of some conse¬ 
quence was required in Washington to transact day-to-day busi¬ 
ness with the United States Treasury on behalf of the British 
Treasury. He appointed an extra Financial Secretary of the 
Treasury for that specific purpose. The powers of the House of 
Commons, however, were not impugned; for Mr. Baldwin and his 
chief, the Chancellor of the Exchequer, were members and were 
answerable to the House for all actions of their department in¬ 
cluding those initiated by their colleague in Washington, Sir 

Hardman Lever. 


THE TWO CONSTITUTIONS 


>94 

of the Atlantic to the other. The same difficulty had 
of course arisen in the States themselves when they 
had to provide governors of their own in place of 
governors appointed by the Crown, and it had been 
solved by giving the State legislatures that assured 
position which the colonial Assemblies had lacked. 
Montesquieu’s doctrine of the separation of powers 
provided just the formula required for the solution 
of the problem. Everybody referred to him—it must 
be remembered that in the later eighteenth century 
the new ideas that were beginning to occupy men’s 
minds were all of French origin—and Madison, who in 
one place ( Federalist , No. 47) describes him as “the 
oracle who is always consulted and cited on this sub¬ 
ject” was thoroughly familiar with his book (see in 
particular his paper Federalist , No. 43, and for Hamil¬ 
ton’s views of him Federalist , No. 9). Actually, 
however, as Madison was perfectly well aware, Montes¬ 
quieu’s doctrine was not strictly applied. The Presi¬ 
dent was given a qualified veto over legislation, and 
the Senate was associated with the President both in 
the conclusion of treaties and in appointments to the 
higher federal offices. In practice, too, the Supreme 
Court has not been able to interpret the Constitution 
without expressing itself on political issues. The Eng¬ 
lish political genius has never more clearly expressed 
itself on both sides of tlie Atlantic than in its readiness 
to modify all general principles in detail in the very 
process of asserting them. 

The general acceptance of the separation of powers 
as a guiding constitutional principle requires to be 
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borne in mind in any estimate of the originality of the 
work done by the members of the Philadelphia con¬ 
vention. How far they themselves thought that they 
had a free hand is disputable. Invitations to the 
convention were issued by a convention that had 
assembled in Annapolis in the previous year. It was 
summoned to deal with questions of inter-State trade 
and was attended by 
Feeling that both its terms of reference and its num¬ 
bers were inadequate, the Annapolis convention issued 
invitations to another convention at Philadelphia that 
was to amend the Articles of Confederation so as to 
make them “adequate to the exigencies of govern¬ 
ment and the preservation of the Union.” This form 
of words gave the new convention ample powers, 
but the invitation was submitted to the Continental 
Congress, which, in agreeing to its issue, restricted 
the scope of the new body to a revision of the Articles 
of Confederation. Actually the Philadelphia conven¬ 
tion did not concern itself with the scope of its terms 
of reference. It concerned itself with the facts of 
the situation. The experience of the last four years 
had made it clear that certain general controls over 
the thirteen States, which had been exercised by the 
government in London and which had lapsed with 
the recognition of American Independence, needed 
to be restored. 

The situation was, in fact, the exact opposite of that 
which now confronts the statesmen of the British 
Commonwealth. For them the problem is one of 
ensuring complete mutual understanding without en- 
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croaching upon the real independence of their respec¬ 
tive communities. Geography has a strong influence 
on history. It is impossible for a group of states scat¬ 
tered over the habitable globe to be governed from 
one centre. Even the arrangement that centred the 
control of foreign policy in London is breaking down 
with the development by the Dominions of their own 

. ^ as arrangements for the 

centralisation of Imperial defence faded out with the 

establishment and growth of Dominion forces. Mat¬ 
ters of such delicacy as those that have to be dealt 

with by the Commonwealth Governments in their 
day-to-day contacts cannot be regulated by a formula 
or htted into a centralised constitutional framework 

They are best dealt with as they arise, in the char- 
acterisoc British way. Given the will to co-operate 
a will based on the conviction of ultimate unity of 
purpose, the means to co-operate can always be de¬ 
vised. In the United States, however, geography en¬ 
forced centralisation. The States were continuous; 
therefore their respective sovereignties inevitably 
clashed with one another and the surrender of powers 

ariv^7 ntral r. reg V latl " g auth °nty was the only altern- 
tive to political and economic chaos. With thirteen 

sovereign States actually in existence, the one practical 

some°fo 7fj Shin ? tHis authorif y was through 

some form of federation, and the Philadelphia con- 
vennon owes its significance for the world* history 

terms CX P resSln S the idca of federation in 

terms suited to modern conditions. 

' HcrC K had no P reced ents, English or other, to 
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guide it; the only parallels that it could find were cer¬ 
tain federal developments, notably the Achaean 
League, in the Greek world before the establishment 
of Roman rule, and of this material, such as it was, it 
made ample use. But in the main it broke new ground 
and, after prolonged and difficult discussions, it fought 
its way to the principle that a federation requires two 
Houses, with equal representation for all federating 
States in the one and unequal representation on a 
population basis in the other. This plan, which solved 
a most difficult situation by a reasonable compromise, 
has been taken as a model by subsequent federations, 
either directly, as in Australia, or indirectly, as in 
Canada, where the problem took a slightly different 
form and where Quebec, as the principal champion 
of States rights, secured its position by the guarantee 
of a certain minimum representation in the lower 
House. In this matter of federal organisation, then, 
the Philadelphia convention presented the world with 
a political device that was entirely new and capable 
of the widest application. 

One of the possibilities of the early future is that 
it may be applied in Europe on a considerable scale. 
Even before the outbreak of the Second World War 
there were certain tendencies apparent in some Euro¬ 
pean states that suggested their reorganisation on a 
federal instead of on a unitary basis. Observers of 
Spanish affairs in particular could see no other solu¬ 
tion to that perpetual conflict between the central 
government and the provinces that had involved the 
country in a constant series of civil wars. In Italy, 
o 
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too, it seemed that reaction against Fascism might 
eventually take the form of an assertion of provincial 
rights against the excessive centralisation of the coun¬ 
try’s affairs in Rome. In Russia, which, since the late 
autumn of 1917 has been in name a Union of Socialist 
Soviet Republics, the threat of war enforced unitary 
government; but the latest constitutional reform has 
given the 16 constituent Republics a freedom of ac¬ 
tion even in international affairs that makes the Soviet 
Union unique among federations. In France, observers 
had not failed to note how under the stress of revolu¬ 
tionary developments the country’s earlier provincial 
structure was beginning to show up in plans of polit¬ 
ical and administrative reorganisation. In Germany, 
after the collapse of the Empire in 1918, the difficulties 
that the preponderance of Prussia put in the way of 
the functioning of a federal state were appreciated. 
A more unitary form of government was adopted with 
consequences that the Nazis were to make explicit. 
As Nazism systematically destroyed all forms of as¬ 
sociation-political, economic, social and even to some 
extent religious—which were not under its control 
and animated by its spirit, the problem of the future 
political structure of Germany was finally thrown 
into the lap of the occupying powers. Now there is 
the presumption that the disasters that centralised 
control brought upon the German people have pro¬ 
duced a reaction towards that diversity through local 
autonomy that was for many centuries characteristic 
of German life. At the other end of Europe, the 
federal solution of the Macedonian question, long 
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made impossible by the mutual intolerance of local 
nationalists’ ambitions, has been made practical politics 
by Marshal Tito. Finally, the idea of federalisation 
on the inter-European level—that is to say, the unity 
of Europe in a federal framework—is exercising a new 
fascination upon people in all countries of that di¬ 
shevelled continent. In such thoughts many take heart 
from the interesting example of Switzerland, where 
federal institutions have in a singular way given scope 
to the political needs of an ethnically and culturally 
diversified population. 

Be this as it may, it is certain that the constitution- 
makers will look for inspiration to Britain and the 
United States of America, the two countries whose 
institutions have triumphantly survived all the tests 
of war. In the somewhat similar situation that arose 
after 1815 they all looked to England, and it was 
unfortunate that the doctrinaire Liberalism then in 
fashion held that constitution-making had become a 
science and that, if application were made to such a 
competent philosopher as Jeremy Bentham, constitu¬ 
tions could be handed out while you wait. To-day, or 
rather to-morrow, eyes will be directed to Washing¬ 
ton and to Moscow as well as to London. More than 
seventy years ago, when the French National Assem¬ 
bly set itself to provide France with a new Constitu¬ 
tion, its members were doubtful whether they should 
look across the Channel or across the Atlantic. Actu¬ 
ally they looked in both directions. They took from 
England the idea of a constitutional President with its 
corollary of a Cabinet responsible to the legislature; 
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they rook from America the conception of fixed terms 
of office as a safeguard against despotism. The Con¬ 
stitution of the Third Republic did indeed provide for 
an emergency dissolution of the Chamber, but the 
arrangements that it set up broke down after their 
first trial and it became a principle of the Constitution 
that the Chamber should live out its four years of 
life. With its existence assured, the Chamber could 
make and unmake cabinets at its pleasure; and the 
executive power was thus weakened to an extent that 
eventually became fatal. The temptation to draw 
extreme conclusions from such distressing experience 
has been and still is great. Yet, in the Constitution of 
the Fourth Republic, tine French seem to have remem¬ 
bered well that the establishment of a strong executive 
may easily become the first stage on the road to auto¬ 
cratic rule. 

The Englishman with his long tradition of opposi¬ 
tion to personal government will assuredly continue 
to cherish his tradition of the day-to-day control of 
the executive made possible by the responsibility of 
the Cabinet to Parliament. The American for his 
part will be no less tenacious of his tradition of sepa¬ 
rate powers expressed by an independent executive 
held in check by quadrennial elections, under which 
his country has risen to her present great position in 
the world. There is, probably, no compromise be¬ 
tween an executive ultimately responsible to the peo¬ 
ple and an executive continuously responsible to the 
people’s representatives. In any case only confusion 
will result from comfortable platitudes about the com- 
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mon root of British nnd American institutions. Cir¬ 
cumstances have caused them to evolve entirely 
different principles of growth. Parliamentary and 
Presidential sovereignties are not compatible with 
one another; and, as the powers of the federal execu¬ 
tive are still expanding in the United States while the 
Commonwealth is moving towards an ever-wider 
distribution of authority, the chances are that the 
divergences between the two svstems will grow wider 
rather than narrower as time goes on. 

Acrimonious disputes prejudicial to the future tran¬ 
quility of the world will be avoided if a firm hold be 
kept on the truth apparent to students of either the 
British or the American Constitution, and still more 
of the relationship between the two, that both have, 
as it were, grown out of their native soil. Local cir¬ 
cumstances have shaped them, and local circumstances 
have decided whether their shape should be given 
them gradually or instantly. Usage has modified and 
even determined their working and, above all, the 
political sense of the peoples who live under them has 
continually moulded the action of those who have 
held their highest offices. These indigenous factors 
cannot be transplanted, but in their own congenial air 
they will continue to assert themselves and will make 
it as certain as anything can be in this changeable 
world rhat both Constitutions will continue to develop 
on their own lines and in accordance with their own 
inner spirit, always reaching towards the same ends 
by diverse means but always holding out to free men 
the hope and promise of free lives in a free world. 
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